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MY EXPERIENCE AS A SUPREME COURT JUDGE. 


By HON. WM. H. ELLIS, Chief Justice Supreme Court of Florida 


I am grateful to the committee which invited me 
to address the meeting of lawyers for the consideration 
which is exhibited in naming a subject within the 
range of my personal experience. My experience as a 
Justice of the Supreme Court is peculiarly my ex- 
clusive territory. Whatever it has been is mine and no 
one’s else. No opportunity is afforded here for con- 
troversy; because no one may take issue with what 
I may state as my experience, with any reasonable 
hope of disproving the statement, even if it should 
be considered worth while to do so. 

That a committee representing an association of 
distinguished men and women, should, with the consent 
or approval of the membership, deem such a subject 
worth while for even part of an evening’s diversion is 
complimentary to the guest, whose experience is to be 
viewed from one angle, while from another that qual- 
ity may not be so evident. For instance, the conviction 
may be firmly established among the members of the 
bar that a judge with even twelve years experience 
is not qualified to speak “ex cathedra’”’ with the auth- 
ority of knowledge upon any subject except that of his 
own personal experience, and that only in his official 
capacity may he speak with authority, the element of 
knowledge in such case being accorded by courtesy. 
Such an attitude would preclude the hazard of permit- 
ting one to choose his own subject, upon the theory 
that one might not be sufficiently imbued with that 
philosophy which impels one to keep silent and _ be 
thought a fool rather than speak and remove all doubt. 

So it by no means follows, as the “night the day,” 
that because you have invited me to come and speak 
upon a certain subject that you think I could do as 
well upon another of my own choosing. From this view- 
point, you see, there would be something removed from 
the grace of the invitation. But during my practice at 
the bar I never looked for trouble, although the thought 
never occurred to me to frame a sylogism to find it. 
It is, as you know, a plentiful commodity and is usually 
lying around to be picked up at will. 

Nearly thirteen years ago, when I came to the Su- 
preme Bench, there were eleven Circuit Courts in this 
State and twelve Circuit Judges, one Court of Record 
and six Criminal Courts of Record. Now there are 
twenty-eight Circuit Courts, forty Circuit Judges, eight 
Criminal Courts of Record, including the one in Es- 
cambia county. Appeals lie to the Supreme Court from 
each of these judicial agencies. They constitute the 
source of the greater part of the litigation over which 
the Supreme Court has appellate jurisdiction, but there 
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is also another source of labor for the Court not re- 
flected in that data. There are writs of certiorari by 
which cases may be brought from Civil Courts of Rec- 
ord and causes originating in inferior courts over 
which the Circuit Court has appellate jurisdiction. 
Then there is the Court’s original jurisdiction in writs 
of quo warranto, mandamus, prohibition and habeas 
corpus, and jurisdiction of causes originating in the 
Railroad Commission. The Court’s original jurisdic- 
tion has of late furnished much work in that field. The 
reasons urged in each case why the Court should ex- 
ercise its jurisdiction in original proceedings are al- 
ways strong and many times convincing. The work of 
the Legislature often times renders the exercise of orig- 
inal jurisdiction imperative, especially in quo war- 
ranto, prohibition and habeas corpus. 

During the year 1915 the Supreme Court disposed 
of 217 cases in which 159 opinions were written and 
58 were decisions without opinions. In 1926 the Court 
disposed of 491 cases, or more than 125 per cent more, 
in which there were 269 written opinions and 222 de- 
cisions without opinions. Allowing about 45 days for 
holidays and vacations, the average is nearly 1 3-4 
cases per day. 


During the period from 1915 to 1923 inclusive the™ 


Legislature did little or nothing to disturb our prac- 
tice and procedure Acts. In other words, the Legis- 
lature did not undertake to direct the courts how and 
in what manner and by what forms justice should be 
administered or the business of the court should be 
transacted. 

I read an interesting address some time ago by the 
President of the Pennsylvania Bar Association in which 
he said that: “The principal contributing causes to the 
popular complaint against legal procedure are (a) The 
lawyers themselves (z) Legislative made “rules.” His 
argument in support of the last proposition was that 
prescribing rules of legal procedure is a highly tech- 
nical business. It should be entrusted to persons trained 
and experienced in such work. It should be left in the 
hands to which the law has entrusted it, namely: to 
the courts; that the Legislature’s encroachment on ju- 
dicial powers in this regard can result only in clog- 
ging the conduits (the procedure) through which law 
and justice are transmitted from the courts to the 
people. When the courts are burdened by inexpertly 
made rules, handicapped by a cumbersome or vague- 
ly understood system of procedure of legislative mak- 
ing delays in the administration of justice must result. 

The President of the Pennsylvania Bar Association 
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said: “To keep these conduits and highways open, to 
adapt them to the ever changing needs of progress and 
yet remain stable is one of the problems of procedural 
rule making. This the Legislature canot properly ac- 
complish. Procedure is crystallized experience enact- 
ed into rules.”’ That, says he, is a highly technical busi- 
ness which should be entrusted to persons trained and 
experienced in such work. “That it is the only expert 
business which our efficient age and people permit to 
be done by laymen. In other activities of life we are 
guided by trained experts who investigate, study and 
prescribe remedies. The average legislator does not 
understand the needs of the courts, neither has he 
time or opportunity to study them during the short 
period “of the assembly’s session.” 

It seems to me that these views are incontrovertible. 
Our system of court procedure has been forming for 
many centuries. As the needs of the people require the 
system has developed until it is now a simple, efficient, 
and logical method by which a cause may be presented 
and tried upon its merits, with the minimum of time 
and expense, when the lawyers in the case desire 
and the judge upon the bench is competent. 


Of course, the court’s power to prescribe rules of 
procedure canot be exercised in conflict with substan- 
tive law which affects individual rights. Where a case 
is new in principle it may be necessary to have recourse 
to legislative interposition in order to remedy the 
grievance but where it is new only in the instance 
and the only question is the application of a principle 
recognized by law to the new case it is just as compe- 
tent for courts to apply the acknowledged principle to 
the case which may arise fifty years hence as it was 
to apply it fifty years ago. Chitty on Pleading. 

The object of all litigation is to arrive at the truth 
as to the relation of the parties in order that the law 
appropriate to and controlling such relation may be 
applied. Courts are instituted for that purpose and 
furnished by the government with the facilities for 
discharging that governmental function. There are 
judges and lawyers, clerks and juries, all of whom 
contribute their quota to the great work of administer- 
ing justice according to law between litigants who 
seek the adjustment of their differences. To this end 


rules for the transaction of the court’s business in an - 


orderly, accurate and expeditious way are prescribed 
according to which causes are stated and defenses in- 
terposed. 


The rules are made to facilitate the court’s labors. 
The matter of ascertaining the truth in a given case, 
the object to be attained, is often one of great labor. 
It is made so by the difficulties of verbal expression, 
the ambiguities of language, to which may be added, 
with apologies for the weakness of human nature, the 
human or natural inclination to state the case or set 


up the defense in the most favorable light possible, 
sometimes by a deliberate, or, at least, suspiciously 
careless, misuse of terms. Just in the proportion that 
the ultimate facts constituting a cause of action at 
iaw, or the basis for the relief sought in equity, and 
the ultimate facts constituting he defense are scien- 
tifically tsated and the evidence submitted confined to 
the issue of fact thus presented the work of the courts 
will be facilitated, expense of litigation decreased, 
and justice efficiently administered. 


The hope of attaining such efficiency, of reaching 
that Utopian land of judicial perfection, lies in an 
honorable and learned bar and an honorable and learn- 
ed bench. The work of providing a system of pro- 
cerude that will secure at once a high degree of accur- 
acy with reasonable dispatch and minimum of cost in 
disposing of litigation is the work of the profession 
and the bench; and the greater part of that work 
now consists in following the rules, observing the pro- 
cedure now in force, in the preparation of causes for 
trial and the ultimate presentation of them to the 
appellate court. 


The expense to the people initiatorily of litigation 
is very great and if to that cost should be added the 
expense to the litigants the figures would doubtless 
arouse a widespread protest against the so-called inef- 
ficiency of bar and bench. It is, of course, impossible 
to obtain any accurate information which being an- 
alyzed would show what percentage of the total cost 
of a civil action, for instance the expense of bring- 
ing that action to a conclusion, bears to its subject 
matter, if the value of such subject matter could be 
measured in dollars. 


It may not be possible to keep an accurate book 
account of all litigation but some enterprising statis- 
tician, with much information before him, ventured 
the opinion that in an ordinary action for damages 
against a common carrier for personal injuries the cost 
of the litigation to the people and to the plaintiff in the 
action approximated sixty to seventy-five per ceut 
of the amount of the recovery. And as a part of that 
element, probably figured in the amount of the ver- 
dict against the carrier, it was often required to pay 
more than a reasonable compensation to the injured 
person because of the injury. That condition, consid- 
ered in conection with the government’s power to 
make a reasonable rate for the transportation of 
freight and passengers, would necessarily be reflected 
in the rate prescribed and be influential in making it 
largr than under different conditions it might be. 

To illustrate the thought partially, considering the 
amount of money the people have invested in a Su- 
preme Court building and the expense which the State 
is yearly required to meet to maintain the institu- 
tion, it costs the people approximately $225.00 for 


eac 
to 
ma 
ing 
qu 
qu 
the 
wo 
dis 
Su 
| sik 
| Cc 
to 
eX 
as 
ec 
m 
of 
th 
th 
r 
| 
{ 


each case disposed of by the Supreme Court. When 
to that is added the proportional share of the cost of 
maintaining our system of trial courts, and in crim- 
inal cases the “costs” which the county is often re- 
quired to pay, and in civil cases the parties are re- 
quired to pay including attorneys’ fees, I imagine that 
the figures would dismay one. I doubt if $1,500.00 
would cover the average expense incurred in the final 
disposition of cases which reach the Supreme Court. 

| merely refer to this matter in order to illustrate 
the soundness of the principle often announced by the 
Supreme Court: that the rules of procedure are de- 
signed to facilitate the disposition of causes by that 
Court and the necessity for both Court and Counsel 
to faithfully observe them. 

| have observed that in the preparation of bills of 
exceptions, in a great many cases the evidence, so far 
as the testimony of witnesses is concerned, is present- 
ed by simply a stenographer’s report of it and in 
many cases the report contains a stenographic report 
of the argument of counsel upon some question upon 
the admissibility of evidence or the qualification of a 
prospective juror. The rule requires: “In no case shall 
the testimony be stated in the form of a stenographer’s 
report of testimony, but all testimony inserted shall be 
in narrative form, omitting all questions to witnesses, 
provided, every question to a witness which is the basis 
of some ground for reversal mentioned in the assign- 
ment of errors, with its answer, if any, shall be stated 
at length; and, provided, further, that if the trial judge 
shall be satisfied, and shall certify in such bill that it 
is indispensable that all or part of the testimony of 
same particular witness or witnesses shall be stated in 
the form of questions and answer, in order to enable 
the appellate court to properly understand or weigh 
the testimony of such witness or witnesses, the ques- 
tions embraced in the particular parts of the testi- 
mony so certified, and those only, with their answers, 
may be stated at length.” 


Assuming that the attorneys and the trial courts 
are moved by the best motives in the preparation and 
settling of bills of exceptions and sincerely desire to 
follow the letter and be controlled by the spirit of the 
rule to the end that the truth may be known, in view 
of some of the unnecessary, irrelevant, immaterial and 
utterly inane questions that were propounded and the 
equally absurd answers given, frequently interspersed 
with parodical if not frivolous humor, one is more or 
less disturbed by the thought that counsel’s opinion of 
the Supreme Court’s standard of intelligence, con- 
curred in by the trial judge, is not at all flattering if 
they really consider that all that superfluous and ir- 
relevant matter is indispensable to a correct under- 
standing of the evidence by the Supreme Court. 


In many cases much of the record often consists of 
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that kind of matter through all of which the Court must 


wade for fear of missing some word or thought re- 
lating to the issue that might have been inadvertently 
uttered or expressed by a witness. There are those 
who claim to be able to glance at a page of typewritten 
matter and by a kind of sight reading sense the con- 
tents of the page. I have never acquired that art, be- 
sides I think it a little risky, to say the least, when a 
man’s life or his liberty is involved. 


One or two examples will serve as an illustration 
of the abuse of the rule: There was a murder case; 
one or two witnesses saw the defendant standing on 
the sidewalk near a building several minutes before 
the shooting ; they saw the person who was killed come 
out of a building down a flight of steps, cross the side- 
walk and get into an automobile where he was en- 
gaged in demonstrating the key board to the owner; 
the defendant walked across the sidewalk to the auto- 
mobile, thrust his pistol in front of the other occupant 
of the front seat against-the side of the victim and 
fired; the shot produced death; a witness for the State, 
who observed these facts, was called. When the record 
reached the Supreme Court those facts were spread 
through about thirty pages of superfluous questions 
and answers relating to utterly immaterial facts. When 
the cross examination came the witness was cross- 
questioned as to those irrelevant facts and the answers 
were recorded, extending the length of the record in 
due proportion. 

Another case: embezzlement—the defendant’s em- 
ployees had received the money as evidenced by re- 
ceipts; some of those employees were on the stand as 
witnesses but they were never asked what they did 
with the money. The record, however, consisted of 
about 2,000 pages of typewritten matter. The bill of 
exceptions formed the greater part of the record and 
of that much consisted of the arguments of counsel 
upon challenges to jurors and the admission or rejec- 
tion of evidence, but there was nothing tending to show 
that the defendant actually received any of the money. 
In both cases the counties paid the costs. In each case 
about 75 per cent of the record was superfluous. 


One of the Justices of the Court, in a recently writ- 
ten opinion, said: “The record in this case covers more 
than twelve hundred pages, the major portion of 
which is irrelevant, immaterial and foreign to the 
issues presented. It is impregnated from one end to 
the other with foul, obscene, filthy, scandalous and 
lecherous matter that could have had no purpose what- 
ever except to scandalize or embarrass some one con- 
nected with the case. A court of equity is not a back 
yard devised to air dirty linen or to exhibit family 
skeletons. It is a forum into which litigants may come 
on terms of equality, litigate their differences, have 
the equities for and against them balanced and right 
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and justice meted out to them. To accomplish this end 
we have as the product of many centuries of cultivating 
and refining the most exact system of pleading and 
practice in both common law and equity known to the 
history of jurisprudence. If counsel would make up 
their issues according to the rule and direct their tes- 
timony to the issues so made they would not only 
greatly reduce the labors of this court but they would 
be amazed at the favorable comment they would have 
on their skill as practitioners and would save their 
clients thousands of dollars in cost of litigation.” 


The preparation of a record in criminal cases, as 
_ wil as cases at law, is a very simple matter and when 
the rules are observed both time and money are saved 
and a high degree of accuracy is obtained. There is no 
reason why motions for a continuance, to quash the 
indictment, for a new trial or arrest of judgment, 
should appear at two or more places in the record, nor 
that categorical questions and the answers thereto, es- 
pecially upon collateral and often times irrelevant mat- 
ter, should appear at length in the form of a stenog- 
rapher’s report of the trial in the so-called bill of ex- 
ceptions. They do not appear several times in the actual 
record of the trial court. Why should they appear twice 
or oftener in the transcript? When it is done it in- 
creases the costs, makes for delay and increases the 
chances for error and a consequent miscarriage of jus- 
tice. The preparation of transcripts of records is not 
a difficult matter, but the rules should be strictly ob- 
served to the end that time and expense may be saved 
and the possibility of error in the decisions be de- 
creased. 


In the trial of causes I have observed that the 
parties often proceed with the taking of evidence very 
much as if the pleadings had produced no issue and 
settled no collateral or other matters of inducement. 
In criminal cases one’s own witness, when put on the 
stand by one of the parties, is often subjected to what 
amounts to an almost “grilling” cross examination 
upon collateral matters as if in an effort to qualify 
him for telling what he actually saw or heard, or as if 
in anticipation of a line of cross examination which 
counsel supposes the opposite side will adopt to weak- 
en the testimony of the witness, and thus frequently 
supplies the very material to the opposition for the ac- 
complishment of that purpose. 


The practice of sending the jury out of the court 
room while some discussion is carried on between 
counsel, which it is conceived the jury should not hear, 
is often misused. The impression created upon the 
jury and bystanders must be a very queer one. Such, 
for instance, as that something very mysterious, 
esoteric in nature, is about to or actually is transpiring 
in a court room of the State in the trial of a cause at 
law which must be kept from the knowledge of the 


jury, lest their supposedly benighted minds might be 
either polluted or confused by something which they 
could not understand and should not consider. I have 
often seen where the jury was sent from the room 
while the preliminary questions to the admission of 
dying declarations were propounded and answered. 

Upon the subject of pleading the practice of plead- 
ing the evidence, especially in chancery cases, is pro- 
ductive of expense, delay and often a miscarriage of 
justice in that the chances for error in judgment are 
multiplied by folio after folio of pleadings carrying a 
multitude of facts relevant and irrelevant through 
which the court must thread its way tortuously to find 
the ultimate facts on which the cause for the plaintiff 
rests or the defense is founded. Such imperfections in 
pleading are frequently noticeable in chancery causes 
and actions for damages for personal injuries and 
damages for breach of contracts. 


It not infrequently happens that a bill in chancery 
contains thousands of words unnecessary to a clear 
statement of the ultimate facts on which the relief is 
sought. If you regard that statement as somewhat of 
an exaggeration I might be willing to subtract a hund- 
red or so words, but not one word so far as it applies 
to some answers. The number of unnecessary words 
may not be so great in many actions at law but the 
percentage is about the same. I could illustrate my 
idea by citing many hundreds of cases which have 
come under my observation since I have been on the 
bench. One or two only will suffice: 


A deed was executed by A to B accompanied by a 
separate written instrument which unmistakably es- 
tablished a trust relation between the parties. It seemed 
to require one lengthy bill and several amended bills, 
all of which were put into the record; two or more very 
lengthy answers, covering forty or more pages of type- 
written matter; many pages of exceptions, all together 
requiring a hundred or more typewritten pages, to pre- 
sent the question. A contractor engaged in constructing 
a public work gave the statutory bond. The money was 
paid by the state from time to time to a bank, a cred- 
itor of the contractor. The Bank applied the money to 
old debts of the contractor, paid the material men 
and laborers out of its own funds, and took assignments 
of their claims from them and when the work was 
completed brought an action against the surety on 
the bond for the so-called unpaid claims. 

The questions were: Had the claims been paid? 
Were they assigned? Did the Bank under the circum- 
stances have a right of action? and were the trans- 
actions between the Bank and contractor of such a 
character as to afford a defense to the surety against 


‘the action? It required one or more declarations or 


amendments all put into the record, demurrers and mo- 
tions to strike and upwards of forty pleas covering 
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almost as many pages of the transcript, all together 
covering nearly a hundred pages, to present the case. 
That was followed by much evidence and lengthy 
briefs. 

One other case: A widow engaged an attorney to 
protect her interests under the will of her husband. 
The woman executed a deed for a city lot to the attor- 
ney, Which the latter said was in payment for his 
services but which the woman said was not properly 
obtained. It required a record of over one hundred 
pages and extensive briefs to present the question. 


It often occurs that a bill in chancery is filed and 
before answer or demurrer an amended bill is filed 
with leave of court, or after answer such leave is ob- 
tained, both bills appear in the record. A lengthy 
answer is filed, exceptions to portions of it are filed. 
The answer appears in one part of the transcript, the 
exceptions in another part remote from it. The excep- 
tions are sometimes in the following form: “On page 
—line beginning at the word ‘and’ down to and 
including the word ‘it.’”’ There may be some thirty or 
forty such exceptions, a reference to the objectionable 
answer reveals that the word “and” does not appear 
on that particular line, or there are two or three such 
words, or on that page there is no such line. One at 
last realizes that the original paging of the bill does 
not coincide with that of the transcript. Then follows 
an almost continuous process for hours of back and 
forth turning of the pages of the transcript in a most 
tedious, difficult, if not hopeless task of locating the 
objectionable words. The same or a like difficulty is 
often presented in reading interrogatories and answers. 
No exceptions may be taken to the issuance of the 
commission, no objections to the questions or answers, 
yet all the forms and notices appear in the transcript. 
Then follows the same process of back and forth turn- 
ing of the record’s pages. This condition may appear 
to be trivial; but, you know, it has been said that the 
infinitesimal things of life are what make it beautiful 
or ugly. 

It is the constant turning back and forth of the 
leaves, the tiresome search to identify or locate the ob- 
jectionable words, the usual routine interruptions 
which any one may have in the course of a day, which 
make the study of a record like that seem difficult, 
laborious and slow. 


Now, as to briefs and oral arguments, one source 
of delay in the disposition of cases by the Supreme 
Court is the requests for oral arguments. Not the 
arguments themselves, which are usually instructive, 
but when the request is made the case is noted for 
oral argument and is put aside to await its turn. The 
Court works in two divisions. The mornings of two 
days of each week are set apart to each division for 
the purpose of hearing oral arguments, when the Court 
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has too many cases under consideration. The argu- 
ments begin at 9:30 and continue until 1 o’clock. There 
are usually two cases to be argued. When the argument 
is finished there must be some time left for a brief 
consultation on each case and discussion of the argu- 
ments heard. Tuesday morning is the time set apart 
for consideration of motions. Tuesday, Wednesday, 
Thursday and Friday are the days on which oral argu- 
ments are heard. Tuesday morning motions are consid- 
ered before the hour for oral argument. If considera- 
tion of them is not completed by that time they are de- 
ferred until after the oral argument of that morning. 
There are usually arguments upon each side of a case. 
Two arguments to the case. Thus three and one half 
hours of the morning on the day named must be di- 
vided between arguments, consultations, and consider- 
ation of what motions remain undisposed of if the 
afternoons are to be left to the Judges for study and 
preparation of opinions. If thirty minutes to the side 
are allowed for oral arguments in each case, one and 
one half hours of the morning are left for considera- 
tion of the arguments heard and consultation upon the 
two cases. That arrangement leaves to each division 
four whole working days and the afternoons of two 
days of each week for study, the perparation of opin- 
ions, and conferences which occur almost daily with 
between two or more members of the Court in their 
respective offices or by the entire membership of the 
Court in the general conference room. The four whole 
and two half days of each week canot be used by each 
judge for the study and preparation of opinions pre- 
pared by him. There remains the individual work of 
the other five to be studied and considered with ref- 
erence to the record which must be read by each. This 
arrangement, which affords at best the minimum of 
time for work in the office, is interfered with when 
oral arguments are carried over into the afternoon, 
or more than thirty minutes are allowed to each argu- 
ment, which many times necessitates the carrying over 
of the conferences to the afternoon. 


Here lies the reason for the rule prohibiting an ex- 
tended discussion of the facts in the oral argument of 
a cause. The brief should be complete, of course. The 
oral argument should be merely an epitome of it merely 
emphasizing the outstanding or salient points upon 
which counsel think the case should turn. One who is 
really prepared to make an oral argument of his case 
has no occasion to read from the record, his brief, or 
authorities—certainly is that true in the greatest num- 
ber of cases. A brief is designed to be of help; not 
a hindrance to the Court’s work. It should, therefore, 
succinctly but clearly state at the very beginning the 
points on which counsel conceive the case must turn. 


Now, please do not misunderstand me. I am not 
trying to instruct you how to prepare a brief: That is 
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very far from my purpose. There are many of you from 
whom I would be glad to receive instruction on that 
subject. I am merely trying to express some views 
which are drawn by me from my experience. 


Visualize this situation: A judge sits down to his 
desk with a record of eight hundred or one thousand 
pages before him. In addition to this there are the 
briefs. The contents of the record at this time are new 
to him. He has no impressions. The first thing he does 
is to turn to the brief of the plaintiff in error ,or ap- 
pellant, to ascertain what it is all about. Can you 
imagine his dismay if he finds a brief as large as the 
record or even one fourth the size of it? His consterna- 
tion upon opening it to find that for twenty-five or a 
hundred pages there is a statement in detail of the 
substance of the pleadings and the facts as the brief 
maker has read of them in the bill of exceptions or the 
report of the Master? 


I believe that in the greater number of cases which 
reach the Supreme Court, a clear, succinct, state- 
ment of the salient points involved in each case may 
be made on a page of typewritten matter, even in the 
case of a record of a thousand pages. Of course, such 
concentration requires labor and a full knowledge of 
the case and the law by which it must be controlled. 
but that is the lawyer’s contribution to the court. Such 
course would make for expedition in the determina- 
tion of the case and a higher degree of accuracy in the 
decision. 

Pleading is one source, perhaps the most prolific 
source, of delay and expense in litigation. Yet, we 
have in this State an almost perfect system which 
makes possible an expeditious and inexpensive deter- 
mination of every litigated case; but the English Com- 
mon Law and Chancery System, which is the basis of 
ours, presuppose an able bar and equally able judges. 
It presupposes that rules will be observed or that the 
court will enforce them. The judge who conceives him- 
self to be a sort of legal professor, or mentor, to the 
litigants, a sort of custodian or substantial justice in 
whose individual judgment and conception of right and 
wrong repost all there is of the law and the reason 
thereof is very much of a public nuisance. He is usually 
hypocritical, superficial and inaccurate to a degree. He 
is full of errors which are as much in evidence and 
as aggressively obtrusive as near-silk hose in a popular 
cafe. 

Our government is one of laws, not men. There is 
no place in our system for the person in public office 
who conceives himself to be a kind of public monitor, 
one who assumes the authority to apply a rule of law to 
one group of persons or in one situation and under the 
same circumstances deny it to another, because ac- 
cording to some kind of so-called philosophy, of which 
he pretends to be a sort of Priest of the Inner Circle, 


he deems the appropriate rule of municipal law to be 
inept. There is no profession known to the activities 
of men in this country whose members are more deeply 
imbued with the doctrine that the reason of the law is 
the guiding star of our progress and that the nation’s 
hope lies in the rearing of a generation in whose minds 
exist the ideals of civic righteousness and whose con- 
sciences are moulded by the spirit of our institutions 
forecast in the Declaration of Independence and pre- 
served to us in our Constitutions by the well balanced 
thought of our people. We should, therefore, as a duty 
we owe the State, exert ourselves in our professional 
activities to the end that the laws should be strictly 
administered and the rules of procedure intelligently 
followed to secure accuracy, celerity and economy in 
the administration of justice. 

The testimony taken in the trial of a cause often 
shows that both direct and cross questions were pro- 
pounded without regard to the facts settled by the 
pleadings or the issue on one side and the end to be at- 
tained by the other. I have several times observed from 
the report of the testimony in a criminal case that 
one or more elements of the particular offense charged 
were proved on the cross examination. 

My paper is already too long, yet, I am reluctant 
to close without a reference to what my experience has 
meant to me as a man. I have learned that my fellow 
members of the bar as a rule are honorable, capable 
and courteous men. My early impressions of the bar as 
an association of men of unusual ability, tolerance, sin- 
cerity of purpose, loyalty and devotion to the best in- 
terests of the government, have been abundantly con- 
firmed. The spirit which led the bar of Maryland to 
impose a tax upon its members to support the de- 
clining years of one of its honored men, Luther Mar- 
tin, is the same unselfish, kindly spirit which per- 
vades its membership today. 

I believe that in a great and broad sense we seek to 
give all diligence to our labors and add to our faith in 
men virtue and to virtue, knowledge and to knowledge, 
temperance and to temperance, patience and brotherly 
kindness, in the belief and hope that if these things 
abound in us we shall not be barren nor unfruitful in 
the knowledge of God. 


The 
Hotel George Washington 


cordially invites members of the Bar Association 
to make it their home while in Jacksonville. Cenference 
rooms are available at all times, without charge. 
Rates—$3.00 to $5.00 Single 
— $5.00 to $8.00 Double 
Club Breakfasts, Business Luncheons 75c 
Table d’Hote Dinners $1.50 
RADIO IN EVERY ROOM 
RATES POSTED IN EVERY ROOM 
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FLORIDA SUPREME COURT OPINIONS 


(The opinions of the Florida Supreme Court filed prior to the 15th of the month previous to publication 


date will be published in full each month by the Law Journal. 


Each opinion is published by permission of the 


Supreme Court upon the understanding that it is subject to change in substance upon a petition for rehearing, 
or subject to such verbal change in phrases or sentences as the Court may deem necessary prior to publication 


in the official volumes of the Supreme Court reports. 


H. E. Robinson and T. F. Samuel, 
doing business under the firm 
name of Robinson & Samuel, 


Appellants, 
Vv. Orange County. 
A. M. Bruner and E. J. Bruner, 
his wife, 
Appellees. 


PARKS, Circuit Judge. 

This is a suit for specific performance of a con- 
tract entered into between Harry E. Robinson and 
Thomas F. Samuel, vendees, against A. M. Bruner and 
wife, Mrs. A. M. Bruner, otherwise known as Mrs. E. 
J. Bruner, vendors. 


Complainants, Robinson and Samuel, allege in their 
bill that on the 6th day of November, 1924, the de- 
fendants executed a certain contract of sale for the 
conveyance of certain real estate; that they had com- 
plied with all of the obligations imposed upon them by 
the terms and conditions of said contract and that the 
defendants had refused to comply with the obligations 
imposed upon them by the terms of the contract and 
refused to convey the premises in accordance with the 
terms of the said agreement. 


A copy of the agreement is attached to the bill and 
by reference made a part thereof and appears to have 
been executed with all due formalities. The prayer is 
that specific performance be granted. 


The defendants Bruner filed their joint answer ad- 
mitting that they signed the contract described in 
the bill of complaint but denying that the contract was 
acknowledged by the defendant E. J. Bruner sep- 
arately and apart from her husband, A. M. Bruner, as 
required by Section 3803 of the Revised General 
Statutes; that at the time of delivering the contract to 
Robinson and Samuel and themselves and the accept- 
ance of the same by all parties, the contract bore no 
other certificate of acknowledgement and no other cer- 
tificate of acknowledgement was attached to the same 
excepting the following: 

State of Florida 
Ss. 
County of Orange. 


I, Ella M. Logan, a Notary Public in and for the County of 
Orange and State of Florida to certify that A. M. Bruner and 
Mrs. A. M. Bruner, his wife, whose names are signed to the with- 
in document have this day appeared before me in my said 
county and state and duly acknowledged the same. 


Copies of the opinions as filed are furnished to the 
Law Journal through the courtesy of Mr. G. T. Whitfield, Clerk of the Court.—Editor). 


Given under my hand and seal this 6th day: of November, 
A. D. 1924. 


(Signed) Ella M. Logan, 


Notary Public. 
My commission expires February 12, 1925. 


That thereafter, on the 20th day of November, 1924, 
without having Mrs. Bruner appear before her, the 
said Notary Public attached another and further cer- 
tificate of acknowledgement to the contract reciting 
that E. J. Bruner, wife of A. M. Bruner, upon an 
examination taken by her separate and apart from her 
husband, acknowledged that she executed the agree- 
ment freely and voluntarily and without any constraint, 
compulsion, apprehension or fear of or from her said 
husband; and thereafter the complainants published 
said fraudulent, altered and changed contract and 
certificate of acknowledgement on the 20th day of No- 
vember, 1924, tendering the same for record on that 
day to the Clerk of the Circuit Court of Orange coun- 
ty and causing the same to be spread upon the records 
of the County. 


The answer further alleges that the land described 
in the contract was the homestead of the defendant, 
A. M. Bruner. Defendants deny that they are bound 
because there was no separate examination and ac- 
knowledgement of Mrs. Bruner. 


The cause came on for hearing before the chancel- 
lor upon the complainants’ petition for a temporary 
injunction upon the ground that the acknowledgement 
was insufficient and the contract invalid from which 
order the complainants have appealed. 

The record discloses that the contract was signed 
by the respective parties, that the lands were the home- 
stead of defendants, that the acknowledgement herein- 
before specifically set out in haec verba was signed by 
the Notary Public and duplicate copies of the contract 
were delivered and accepted by the parties at the time 
and place of the signing of the certificate on November 
7th. 

It also appears that there was in fact a separate 
examination of the wife, E. J. Bruner, by the Notary 
Public, as required by Section 3803 of the Revised Gen- 
eral Statutes on November 7th at the time and place 
of the signing of the contract and certificate. 

It further appears that later, on the 20th of No- 
vember, Mrs. Bruner, in the absence of her husband, 
but with his consent, and at the request of complain- 
ants called the Notary over the telephone and informed 
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her that she understood the certificate attached to the 
contract was defective and requested her to attach a 
proper certificate. The Notary thereupon attached a 
certificate to complainants’ copy of the contract in all 
respects in compliance with the Statute. There was 
never a personal appearance of Mrs. Bruner before 
the Notary after the execution and delivery of the du- 
plicate copies of the contract on November 7th, nor 
was.there any re-execution and delivery of the con- 
tracts between the parties. 

We shall treat the question raised by the record as 
being, first, can the officer taking the acknowledge- 
ment of the contract to convey real estate after deliv- 
ery of the instrument to the parties vendor and vendee 
and acceptance by them amend his certificate by attach- 
ing thereto the necessary recitals required by statute 
in cases of married women’s conveyance so that the 
certificate will speak the truth and set forth the facts 
actually happening at the time by taking the acknowl- 
edgment, viz: the proper and correct separate exam- 
ination and acknowledgment of the wife; secondly, was 
the Notary warranted in attaching the certificate of 
November 20th under the circumstances narrated. 

In1R.C. L., page 289, the following statement was 
made with reference to the power of an officer taking 
an acknowledgment to amend his certificate: 

“There seems to be no substantial reason why the officer 
who takes an acknowledgment should not be allowed, within 
reasonable limits, to amend his certificates, if defective, so as 
to make it speak the truth and conform to the facts. And this 
is the position taken by the weight of modern decision, although 
authorities to the contrary are numerous. 

“It is not understood, however, that the officer may amend 
a defective certificate at an indefinite time after taking the ac- 
knowledgment. The amendment no doubt must be made within 
a reasonable time, and a correction properly made be held invalid 
when made only after the lapse of years or months. The amend- 
ment, it would seem, need not be made before the officer has 
parted with the possession of the instrument, though there are 
authorities to the contrary; but it is obvious that no effectual 
amendment may be made after the instrument has been entered 
in the public records. Whether the officer may make the cor- 
rection after the expiration of this term of office is a question 
upon which the courts are divided, the position of those denying 
the power to correct being based apparently upon the ground 
that the officer acts judicially in taking the acknowledgment. 
But the weight of modern authorities deems the officer’s act to 
be ministerial only, and if this view be accepted there would 
seem to be no reason for denying the power of amendment after 
the officer’s term of office has expired.” 

We shall confine our discussion in this opinion to 
the cases cited by the text above quoted with the ad- 
dition of the case of Durham v. Stephenson, 41 Fla. 
112, 25 South. Rep. 284. 

In Cox v. Holcomb, 87 Ala. 589, 6 South. Rep. 309, 
13 A. S. R. 82, it is said: 


“We have been referred by counsel to decisions in other 
states which uphold proceedings to correct defective certificates 
in analogous cases. An examination shows that the decisions are 
rested on local statutes authorizing such proceedings; and some 


of the cases concede that, in the absence of statutory authority, 
the court would not assume to correct them: Johnson v. Taylor, 
40 Texas, 360; Hutchinson v. Ainsworth, 63 Cal. 28; Koltonbrook 
v. Cracroft, 36 Ohio State 584. 

“As we have said, the officer’s certificate of acknowledz- 
ment, in substantial compliance with the statutory form, is as 
essential to a valid alienation of the homestead, as the examin- 
ation and acknowledgment of the wife required by statute. A 
substantial compliance must affirmatively appear from the cer- 
tificate itself, which is the sole and exclusive evidence of the 
voluntary signature and assent of the wife. Parole evidence is 
inadmissible to supply deficiencies. * * * * 

“The power of the officer to make such certificate is also 
statutory. Though the court of equity will relieve against the de. 
fective execution of a power created by a party, it is well 
settled that, with few exceptions, it cannot relieve against ihe 
defective execution of a power created by statute, nor ‘supply 
any of the formalities requisite to its due execution. McBryde 
v. Wilkinson, 29 Ala. 662. The officer taking the acknowledg- 
ment may, during his continuance in office, voluntarily cor- 
rect his certificate or make a new one conforming io ihe 
statute, if the facts warrant; but a court of equity will not 
assume to correct or aid the defective execution of such statu- 
tory powers. Wanall v. Kem. 51 M 0.150.” 

It will be noted that the last portion of the para- 
graph quoted from Cox v. Holcomb, supra, seems to 
support the position taken by the text, but in Griffith 
v. Ventress, 91 Ala. 366, 8 South. Rep. 312, the same 
court, speaking of the last above paragraph in that 
opinion, after discussing the case of Wanall v. Kem, 
supra, says: 

“The case in 51 Mo. has been discussed at length, because 
it was referred to in 87 Ala., Cox v. Holcomb. After a careful 
examination, we hold, it is not an authority in point, and it has 
been expressly declared an obiter dictum by the later decisions 
of the same State. * * * * * 

“Many authorities are cited in the American and English 
Encyclopaedia of Law p. 150; Amer. Dec. 522, and upon inves- 
tigation, we find the great weight of authority and reason in 
support of the propositions, that the power conferred on certain 
officers to take acknowledgments to deeds of conveyance is 
statutory, and courts of law or equity have no jurisdiction vo 
amend or correct defective executions of the power: that the 
acknowledgment and certificate are essential parts of the con- 
veyance; that the officer before whom the acknowledgment is 
made, and who is required to make the certificate, acts judici- 
ally when certifying to the acknowledgment made before him; 
and when delivered to the parties, and accepted for record, or as 
the complete execution of the instrument, he has no power 
to alter, add to, or make a new certificate, without a reac- 
knowledgment.” 


And again the same court in Alford v. Doe, 156 
Ala. 438, 47 South. Rep. 230, 2 L. R. A. (N. 8.) 216, 
says: 

“From all this evidence it affirmatively appears, and with- 
out dispute, that no certificate was made or attached to the 
mortgage until after the execution and the delivery of the same, 
and not until at least seven days afterwards, if then, and with- 
out ever recalling the parties before him for the purpose of 
re-examination and acknowlegdment. As stated above, the prin- 


‘ciple laid down and the conclusion reached in the cases of Grif- 


fith v. Ventress and Hodges v. Winston, supra, is based upon the 
legal proposition of the termination of the officer’s power and 
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authority with the completed execution and delivery of the deed 
to be granted.” 

“It is illogical to say that the officer who has had the 
parties before him and examined them for the purpose of tak- 
ing their acknowledgment, and makes a certificate which is de- 
fective, cannot without recalling the parties before him, cor- 
rect the defective certificate or make a new one, as was de- 
cided in the cases cited above, and yet, where he made no cr- 
tificate at all, may, without recalling the parties, make and at- 
tach his certificate after the deed has been delivered. We are 
unable to see any merit in such a suggestion. The facts in the 
case before us serve to illustrate the soundness of the reason- 
ing in the case of Griffith v. Ventress, supra, that it is unsafe to 
leave so important a matter as titles to land open to such un- 
certainty.” 

We agree with the discussion of this point in Grif- 
fith v. Ventress, swpra, of the cases of Bours v. Zach- 
ariah, 11 Cal. 281, 70 Am. Dec. 786; Merritt v. Yates, 
71 Ill. 636, 22 Am. Rep. 130. And this discussion of 
these cases clearly shows that they are no authority 
for the text but are directly to the contrary. The cases 
of Jordan v. Corey, 2 Ind. 385, 52 Am. Dec. 516; and 
Westhafer v. Patterson, 120 Ind. 459, 22 N. E. Rep. 
414, A. S. R. 330, support the text, but as disclosed in 
the discussion of Jordan v. Corey, in Griffith v. Ven- 
tress, that case was erroneously based on Elliott v. 
Peirsol, 1 Pet. 328, 7 L. Ed. 164. We see no good reason 
for setting forth that discussion but refer the reader 
to it. 

In Stone v. Sledge, 87 Texas 49, 26 S. W. Rep. 1068, 
47 A. S. R. 65, the court says: 

“But in order to prevent any misconception which may arise 
from the opinion of the Court of Civil Appeals upon that ques- 
tion, we will say, that if the point were before us we are in- 
clined to think that we should be constrained to hold, that the 
officer while in office had power to amend his certificate. There 
has been no decision in our court upon the question, but the 
previous intimations of the court are in favor of that view. 
McKellar v. Peck, 39 Texas, 381; same case, 33, Texas 234. It 
must, however, be conceded, as we think, that the weight of 
authority elsewhere supports the opinion of the Court of Civil 
Appeals.” 

The case of Enterprise Transit Company v Sheedy, 
103 Pa. St. 492, 49 Am. Rep. 130, is in direct conflict 
with the text. In that case it is said in a per curiam 
decision: 

“The parties to the instrument did not again come before 
him, but he certifies what occurred months before. * * * * 

The case of Cook v. Pittman, 144 N. C. 530, 57 S. E. 
Rep. 219, 119 A. St. Rep. 985, is not authority for the 
text except to the extent that it holds that: 

“One who has certified a married woman’s acknowledg- 
ment cannot, after going out of office, correct a defect in the 
certificate.” 

This court, in Bank of Jennings v. Jennings, 71 Fla. 
145, 71 South. Rep. 31, decided that the act of the of- 
ficer in taking an acknowledgment to a conveyance of 
real estate is quasi judicial in character, and not min- 
isterial, as it is said to be in certain of the courts of 
the United States and many of the states in Cooper 
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v. Harnston, 97 Tenn. 285, 56 Am. St. Rep. 795, but 
as held in Elliott v. Peirsol, supra, this would seem to 
make no difference in the decision of the question. © 

From the above discussion of the preceding authori- 
ties cited in the text quoted (1 R. C. L. 289, supra) we 
think that it clearly appears that after delivery of the 
instrument and acceptance by the parties thereto the 
officer taking the acknowledgment may not amend the 
certificate of acknowledgment to set forth the true 
facts of the separate examination and acknowledgment 
of the wife without a re-acknowledgment. We have al- 
ready held and we affirm that holding here, that this 
could not be done in the case of Durham v. Stephen- 
son, 41 Fla. 112, 25 South. Rep. 284, wherein we said: 

“We hold that upon principle when an officer has taken an 
acknowledgment and made his certificate thereof which has 
been delivered to and accepted by the grantee as the evidence 
of such acknowledgment, his power over the subject-matter 
ceases, and he cannot subsequently amend his certificate, or 
make a new one, in the absence of a re-acknowledgment, or what 
is equivalent thereto, on the part of the grantor. The follow- 
ing authorities sustain this view, and the opposing decisions we 
think are unsound: 1 Melvin on Deeds, 542 et seq.; Bours v. Zach- 
ariah, 11 Cal. 281, S. C. 70 Am. Dee. 779; Griffith v. Ventress, 
91 Ala. 366, 8 South. Rep. 312; Enterprise Transit Co. v. Sheedy, 
103 Pa. St. 492, S. C. 49 Am. Rep. 130; McMullen v. Eagan, 21 
W. Va. 233; Elliott v. Peirsol, 1 Pet. 328; Merritt v. Yates, 
71 Ill. 636.” 

A citation of that case might be considered as be- 
ing all that was necessary in deciding this case had it 
not been for the statement from R. C. L., supra, to the 
contrary, which work we have frequently cited in our 
opinions in other cases. 


We have repeatedly held that the conveyance of 
the homestead without the separate examination and 
acknowledgment of the wife as required by Section 
3803 Revised General Statutes is void. Bank v. Jen- 
nings, supra; Schadd v. Smith, 74 Fla. 324, 76 South 
Rep. 897, and that an acknowledgment made to an 
officer over the telephone by a married woman who is 
not present with the officer is not an acknowledgment 
before the officer as required by the statute. Hutchin- 
son v. Stone, 79 Fla. 157, 84 South. Rep. 151. It follows 
that the action of the Notary in attaching the certifi- 
cate of acknowledgment on November 20th without a 
re-acknowledgment of the instrument was abortive and 
of no effect. 


We therefore conclude that the chancellor was cor- 


rect in holding the contract invalid, and his order 
should be affirmed. 


It would seem unnecessary to say that in deciding 
this case we do not modify the doctrine of Summer 
v. Mitchell, 29 Fla. 179, 10 South Rep. 562, 14 L. R. A. 
815n, 30 Am. St. Rep. 106 wherein we held: “It is the 
established policy of the law to uphold certificates of 
acknowledgment of deeds, and wherever substance is 
found obvious, clerical errors and all technical omis- 
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sions will be disregarded. Inartificialness in their ex- 
ecution will not be permitted to defeat them, if looking 
at them as a whole, either alone or in connection with 
the deed, we find that they reasonably and fairly in- 
dicate a compliance with the law.” The doctrine of 
that case and many related cases appearing in our 
reports is not involved in the decision of this case. 

The order of the Chancellor is affirmed. 

PER CURIAM. 

The record in this cause having been considered by 
this Court, and the foregoing Opinion prepared under 
Chapter 7837, Acts of 1919, adopted by the Court as 
its Opinion, it is considered ordered and adjudged by 
the Court that the order of the Circuit Court in this 
cause be, and the same is hereby, affirmed. 

ELLIS, C. J. and WHITEFIELD, TERRELL, STRUM, 
BROWN and BUFORD, JJ. Concur in the opinion, 
filed October 29, 1927. 


L. J. Montgomery, et al., 


Appellants, 
Vv. Alachua County. 
Frances Louise Burrus, 
et al, 
Appellees. 
PER CURIAM. 


ON RE-HEARING. 


On original hearing this case was reversed on 
authority of Thompkins v. Thompkins filed at this 
term of the court. Motion for rehearing was presented 
in due time. The case was reversed solely upon the 
ground that it appeared that the Special Master in 
Chancery, acting as such, took testimony and made 
his report before the order of the chancellor making 
such appointment was recorded in the minutes of the 
court or in the Chancery Order Book. The record dis- 
closes no other material error. : 

The attention of the court has been called to the 
provisions of Senate Bill No. 725, Acts of the Legis- 
lature of 1927, approved May 28, 1927, section 1 of 
which provides as follows: 

“That it shall not be necessary to record or enter in the 
Minutes of the Court of Chancery Order Book any order or de- 
cree made in any cause in chancery appointing a general or 
special master or examiner, and any and all decrees hereto- 
fore or hereafter made where such orders have not been en- 
tered or recorded shall be as valid and effectual for every pur- 
pose as if the same had been recorded.” 

In accordance with the provisions contained in the 
above quoted section the Per Curiam Order originally 
entered herein wherein and whereby this case was re- 
versed is now over ruled and set aside and the record 


having been seen and inspected, and the court being 


now advised of its judgment to be given in the prem-. 


ises, it seems to the court that there is no error in the 
said decree; it is, therefore, considered, ordered and 


adjudged by the court that the said decree of the Cir. 
cuit Court be, and the same is hereby affirmed. 
ELLIS, C. J. and WHITFIELD, TERRELL, STRUM, 
BROWN and BUFORD, JJ, Concur in the opinion, 
filed October 27, 1927. 


J. M. Henry 
Plaintiff in Error, 
Vv. Polk County. 
State of Florida, 
Defendant in Error. 
BUFORD, J. 

In this case the plaintiff in error was convicted 
under provisions of section 5092 Revised General 
Statutes of Florida, of the offense of verbally, malici- 
ously threatening to accuse another of crime with in- 
tent thereby to extort money from the person so threat- 
ened and was sentenced to serve a term of one year 
at hard labor in the State Prison for such offense, to 
which judgment he sued out. writ of error to this court. 
After the verdict was rendered finding the plaintiff 
in error here, the defendant in the court below, guilty, 
counsel for the defendant contended that the defend- 
ant was absent from the court room at the time the 
verdict was returned by the jury and further con- 
tended that the absence vitiated the trial and that no 
valid judgment could be predicated on that verdict. 
Evidence was introduced pro and con as to whether 
or not the defendant was absent from the court room 
at the moment the verdict was received. It appears 
from the record that the trial judge was somewhat 
impressed that there might be something of import- 
ance in the contention of the defense, and later, after 
the jury had been discharged, recalled the jury and, 
in the presence of the defendant, returned to the jury 
the verdict which had theretofore been delivered by the 
jury and recorded, and instructed the jury to retire to 
the jury room and if such was still their verdict to re- 
turn it to the court in the presence of the defendant. 
This was done. To all of this latter procedure the de- 
fendant excepted. 

There are eight (8) assignments of error, all of 
which may be disposed of under three heads. 

First, it is contended that the verdict was not sup- 
ported by the evidence and was contrary to the evi- 
dence. 

Second, it is contended that the record shows that 
the defendant was not in the court room at the time 
the verdict was returned by the jury and received by 
the court and that because of such absence no valid 
judgment could be based upon such verdict. 

Third, it is contended that the court erred in re- 
convening the jury after the verdict had been recorded 
and the jury discharged and requesting the jury to 
retire to their room and, if such remained their ver- 
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dict, to return same to the court in the presence of 
the defendant. 


The record discloses sufficient substantial evidence 
to support a verdict of guilty. The law is well settled 
in this State that when the trial court concurs in the 
verdict rendered by the jury by denying a motion for 
a new trial and there is substantial evidence to sup- 
port the verdict the appellate court should refuse to 
disturb it, in the absence of any showing that the jur- 
ors were probably improperly influenced by consider- 
ations outside of the evidence. Baxley et al v. State, 
59 Fla. 6; 51 Sou. 278; Smith v. State, 65 Fla. 56; 
61 Sou. 120; Rowland v. State 68 FFla. 153; 67 Sou. 
42: Shilders v. State, 74 Fla. 288; 77 Sou. 99; Southern 
Express So. v. Stovall 75 Fla. 1; 77 Sou. 618; Black- 
well v. State 79 Fla. 1709; 68 Sou. 224; 15 A. L. R. 
265; Brooke v. State, 80 Fla. 81; Sou. 


The records show that the plaintiff in error, the 
defendant in the court below, was present, was ar- 
raigned, admitted identity, entered a plea of not guilty 
and that thereupon came the jury (naming them) who 
were duly tried, elected and sworn according to law, 
and who, after hearing all of the evidence, the argu: 
ment of counsel and the charge of the court, retired to 
consider their verdict and afterwards returned in the 
court ‘with the verdict which appears in the record. 
From this record it wiil be presumed that the defend- 
ant remained in the court room, as it was his privilege 
and duty to do, during the entire progress of the trial, 
including the receiving of the verdict. 

The record shows that if in fact the plaintiff in er- 
ror was absent from the court room at the time of the 
rendition of the verdict it was a voluntary and momen- 
tary absence; that such absence was not observed by 
the trial court or the state’s attorney and we must as- 
sume that such absence was not observed and not 
noticed by counsel for the accused because if at that 
time counsel noticed that the defendant was absent 
when the verdict was about to be received by the court, 
it was their sacred and bounden duty as officers of 
the court to call attention of the court to such fact, 
and any other course would have constituted most 
reprehensible conduct on the part of counsel. 

The defendant can not properly take advantage of 
his own misconduct to vitiate a trial and escape pun- 
ishment. We, therefore, hold that if the defendant 
in this case in the court below was in fact absent from 
the court room at the time the verdict was received 
that such absence was his voluntary act in disregard 
of his duty to his counsel and to the court; that it was 
only a momentary absence at a time when no harmful 
result could accrue to the defendant by reason thereof 
and that it had no effect upon the legality of the re- 
ceiving of and recording of the verdict as rendered by 
the jury. 


In the case of Lowman et al v. State, 80 Fla. 18; 
85 Sou. 166, this court says: 


“In the trial for a capital offense of an adult defendant 
unobserved by the court or its officers voluntarily goes info a 
roqm adjoining the court room for purposes of his own and 
remains for a very few moments while a witness for the State 
is being examined, or while a proposed juror is being examined 
on his voir dire, the defendant being represented by counsel, 
such temporary and voluntary absence from the court room 
during the progress of the trial is not a violation of the de- 
fendant’s organic or statutory rights, and will not cause a ::e- 
versal of a judgment of conviction that is amply supported by 
competent evidence, and it does not appear that the defendant 
could have been harmed or prejudiced by his voluntary absence 
for such a brief time during the trial.” 


In the same case the court say further: 

“The Constitution secures to a defendant a right to ‘an 
impartial trial’ and ‘to meet the witnesses against him face 
to face,’ but it does not expressly require a defendant to be 
present during the entire time of his trial. A rule of procedure 
enforced by the courts has required the personal presence of the 
defendant during the whole period of the trial as stated in the 
Molton and Morey cases, supra. See Sherrod v. State, 93 Miss. 
774, 47 South. Rep. 554; State v. Kelly, 97 N. C. 404, 2 S. E. Rep. 
185.” 


And, again the court say on page 30 of the text: 


“In this case there was the voluntary act of a normal man in 
going from the court room where he was being tried for the 
crime of murder, into another room in the building and there 
remaining a few minutes for purposes of his own desire or 
convenience, while the juror was being examined on his voir dire, 
or while a witness for the State was being examined, the de- 
fendant being represented by council, when it does not appear 


_and is not claimed that any disadvantage or harm to the de- 


fendant could have resulted from his voluntary and temporary 
absence from the court room. To hold that this is a denial 
to the defendant of his organic rights ‘to be heard by himself 
or counsel, or both, to demand the nature and cause of the ac- 
cusation against him, to meet the witnesses against him face to 
face’ and not to ‘be deprived of life or liberty without due 
process of law,’ and to ‘the equal protection of the laws’ or a 
denial of the defendant’s statutory or common law right to be 
personally present ‘during the trial’ or at every stage of or 
step taken in his trial for a felony, is to put vain technicalities 
above the substantial requirements of justice and security io 
the defendant, and to impair the integrity and power of the 
courts in administering the law and in securing to the defend- 
ant all of his rights in the premises.” 


‘The recalling of the jury some time after the ver- 
dict had been filed and recorded and having the jury 
to return to the jury room and re-render the verdict 
was without force or effect, had no bearing on the le- 
gality of the trial and conviction and in no way af- 
fected the defendant’s legal rights. 

The judgment should be affirmed and it is so or- 
dered. 

Affirmed. 

WHITFIELD, P. J. and TERRELL, Concur. 

ELLIS, C. J. and STRUM and Brown, JJ., Concur 
in the opinion, filed October 27, 1927. 
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C. C. Meigs, 
Plaintiff in Error, 
Vv. Santa Rosa County. 
State of Florida, 
Defendant in Error. 
BUFORD, J. 

In this case the plaintiff in error was convicted for 
violating the provisions of section 1 of Chapter 10123, 
Laws of Fla. Acts of 1925, by having in his possession 
certain salt water trout of less length than 12 inches 
from tip of nose to fork of tail. 

The evidence shows convincingly that salt water 
trout fish of the prohibited size were found in the place 
of business of the plaintiff in error. The evidence 
further shows that the business engaged in by the 
plaintiff in error was that of a wholesale and retail 
fish dealer. The court will take judicial cognizance of 
the fact that a license was required by the State of 
Florida without which a person may not lawfully en- 
gage in the business of a wholesale or retail fish 
dealer. The evidence in this case shows conclusively 
that the fish in question were purchased by the agent 
and servant of the plaintiff in error and that the pur- 
chasing of fish by the agent and servant of the plain- 
tiff in error was within his general authority and that 
such purchases were made by him on behalf of the 
plaintiff in error in the ordinary course of business. 
In 43 L. R. A. New Series 21, Commonwealth v. 
Sacks, it is said: 


“If certain acts are positively forbidden by statute, and 


it is the policy of the law to prohibit them, irrespective of - 


what the motive or intent of the person violating the statute 
may be, no principle of justice is violated by holding the 
master responsible for the conduct of his servant on the same 
theory that he is held responsible civilly. In holding that under 
a statute providing that it is a misdemeanor for any dealer 
in intoxicating liquor to sell. directly or indirectly, or give 
away, such liquor to any unmarried person under twenty-one 
years of age, knowing such person to be under that age, a 
liquor dealer is criminally liable for the unlawful sale by an agent 
or servant, although made without his knowledge and against 
his instructions, since a criminal intention is unnecessary to 
constitute the offense, the court in a North Carolina case 
said: The licensee cannot put his clerks in his shoes, give them 
the benefit of the license issued to him upon the confidence re- 
posed in his moral character, and not be held responsible for 
their violations of the law in the scope of such employment. He 
can not set up his bar, receive its profits and abdicate his 
duties. The duty is imposed on him that the law shall not be 
violated by a sale to a minor. Here the sale was to a minor. The 
defendant put it in the power and authority of the clerk to 
sell. It was the defendant’s own risk and peril that he was not 
present, and that he did not make the sale himself. That his 
agent did not obey his instructions, and negligently or purposely 
violated the law, does not exculpate the defendant. The law has 
been violated. It looks to the man it authorized to sell, the 
licensee, this defendant. The sale by the clerk was in law a 


sale by the principal, and the violation of the law must be: 


laid on the defendant who gave the clerk the means and the 
authority to sell but did not take proper care in selecting his 


agent, or use means sufficient to prevent illegal sales by him. 
It will not do for the defendant to say that he authorized legal 
sales and the clerk made illegal sales. The law authorized the 
defendant to sell, whether his sales are legal or illegal is at his 
peril, it can make no difference whether he sells by his own 
hands or through an agent whom he improperly selected or in- 
sufficiently supervised. The violation of the law is at the door 
of the man whom alone the law authorized to sell. The agent 
or clerk (if identified) is also liable as aiding and abetting in 
the illegal sale.” So, where the statute makes a party liable for a 
sale by himself or by his agent or servant, of milk not of the 
standard quality it has been held that no criminal intent on 
the part of the master or principal is necessary in order io 
render him liable for a sale in violation of the statute, and he 
may consequently be held liable for an inadvertent sale in the 
course of his employment on the part of his servant or agent 
in violation of the statute. And the offense of admitting minors 
to a billiard room contrary to the provisions of a statute ab- 
solute in form has been held to be of that class in which knowl- 
edge of guilty intention is not an essential ingredient and con- 
sequently, if minors are actually present in such a room, and 
suffered to remain therein either by the proprietor or his 
servants who have charge and keeping thereof, it is irrelevant 
and immaterial to prove that the proprietor had forbidden them 
to enter, and that he was not present when his servants jper- 
mitted them to be there. So it has been declared that a ship 
may be liable to confiscation for piracy, irrespective of the in- 
nocence of the owners.” 

This enunciation of the law is sustained in State v. 
Kittelle, 110 N. C. 560; 15 S. E. 103; State v. Gilmore 
80 Vermont 514; 16 L. R. A. New Series 786; Walters 
v: State 174 Ind 545; 92 N. E. 537; Olson v. State 143 
Wisc. 413; 127 N. W. 975; Commonwealth v. Warren 
160 Mass. 533; 36 N. E. 308; Commonwealth v. Em- 
mons 98 Mass. 6. 


We think that the rule as stated in the above cited 
cases is applicable to the case at bar. 


The licensee procured his license and engaged in 
a particular line of business which is regulated, to a 
large extent, by the laws of the State of’ Florida. 
When he undertook to engage in that business he auto- 
matically undertook to see that the laws of the State 
affecting that particular business should not be vio- 
lated in its conduct. The statute positively forbids 
any person, persons, firm or corporation to take, have 
in its possession, to buy, sell or offer for sale at any 
time*****salt water trout of less length than 12 inches 
from tip of nose to fork of tail. When the fish here 
complained about were found they were in the place 
of business owned and operated by the plaintiff in 
error. They were packed ready for shipment from 
the place of business of the plaintiff in error in due 
course of trade. They had been bought, prepared and 
packed by the agents or servants of the plaintiff in 
error in due course of their employment and in the 
exercise of their authority as his agents and servants. 
The offense is a public offense and not of a private 


nature. The law was enacted to protect one of the 
great natural resources of the State. Its violation 
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does not necessarily involve morals, but does involve 
the question of good citizenship. 

“Tf the servant’s illegal act is within the scope of his auth- 
ority, and the offense is one that is postively forbidden, irres- 
pective of the intent of the wrongdoer, the master may be 
convicted.” Commonwealth v. Sacks, 45 L. R. A. Text 30. 


We find no material error disclosed by the record. 
The judgment should be affirmed and it is so ordered. 
Affirmed. 

WHITFIELD, P. J. and TERRELL, J., Concur. 
ELLIS, C. J- and STRUM and BROWN, J. J. Concur 
in the Opinion filed October 29, 1927. 


Neill G. Wade, and Neil G. Wade, Jr., 
as surviving partners of the late firm 
of Wade, Clower and Wade, heretofore 
composed of Neill G. Wade, M. D. 
Clower and Neill G. Wade, Jr., / 

Appellants, 

Vv. Alachua County. 

Eugene Clower, as administrator of 
and for the Estate of M. D. Clower, 
deceased. 

Appellee. 
BROWN, J. 

STATEMENT 

Neill G. Wade and Neill G. Wade, Jr., and M. D. 

Clower for some years composed the firm of Wade, 
Clower and Wade, which was engaged in general rail- 
road construction business. Mr. M. D. Clower died 
and the business of the firm was carried on by the 
surviving partners, assisted by Dr. Eugene Clower, 
brother and administrator of the estate of the deceased 
partner, until a certain construction contract was com- 
pleted. The surviving partners and the administrator 
of the deceased partner were not able to make an ami- 
cable settlement of the partnership affairs. In fact, 
considerable suspicion and distrust appears to have 
arisen between the parties. There were several dif- 
ferent suits between them, growing out of disputed 
with regard to partnership matters, before the instant 
suit was brought by Dr. Clower against the two sur- 
viving partners in the Circuit Court of Alachua County 
for an accounting and settlement of the partnership, 
and, incidentally, for an injunction against the sale of 
certain personal property of the partnership. This 
suit by the administrator for an accounting and settle- 
ment of the partnership matters was removed by the 
defendants to the federal court upon the ground of 
diversity of citizenship, Dr. Clower being a citizen of 
Georgia, but on motion of the complainant the cause 
was remanded to the State court. The defendants, 


Neill G. Wade, Sr., and Neill G. Wade, Jr., filed both 
a demurrer and answer to the bill, and upon the de- 
murrer being cverruled took an appeal to this court 
After defendants’ demurrer to the 


with supersedeas. 
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bill had been overruled and exceptions to their answer 
had been sustained, and after the suit had been pend- 
ing in the State court for about two months, the de- 
fendants filed a bill in the federal court against the 
complainant in the State court suit for an accounting 
and settlement of the partnership affairs: The de- 
fendant, Clower, moved the federal court for a stay 
of proceedings in that case on account of the pendancy 
of the suit in the State court involving the same sub- 
ject matter, but this motion was denied. The com- 
plainants in the federal court proceedings pressed this 
suit to a hearing, with the result that testimony was 
taken and an accounting had, and a final decree rend- 
ered before any further action of importance was 
taken in the proceedings in the State court. Mean- 
while the orders that had been appealed from in the 
State court suit had been affirmed by this court. In 
his opinion in connection with his final decree, the 
federal judge remarked that he was “somewhat at a 
loss to know why the estate could not have been set- 
tled in the suit by the administrator of the deceased 
partner (referring to the suit in the State court), 
which would have made the present suit unnecessary.” 

In the final decree rendered in the federal court 
against the administrator of the deceased partner, cer- 
tain attorneys’ fees, amounting to $6,000.00, incurred 
by the surviving partners in the several/ suits be- 
tween them and the administrator of the deceased 
partner in the state courts, preceding and not includ- 
ing the instant suit, were charged against the defend- 
ant administrator. After reviewing the various suits 
between the parties, and charging attorneys’ fees in- 
curred by the surviving partners, as above mentioned, 
against the administrator of the deceased partner, the 
federal judge decreed that each of the parties in the/ 
suit in the federal court should be required to bear 
their respective attorney’s fees, and held that such at- 
torneys’ fees were not proper charges on the copart- 
nership estate, but provided that the costs in said suit 
should be taxed and paid out of the partnership assets. 

It will thus be seen that there was no specific rul- 
ing by the federal court with regard to the attorneys’ 
fees which had been incurred in the instant suit in 
the state court during the period of its pendency, 
either before or after the time of the commencement 
of the suit in the federal court. 

The federal court decree, however, did settle the 
accounting between the surviving partners and the 
administrator of the deceased partner and distributed 
the partnership assets, decreeing that the surviving 
partners should pay to the administrator of the de- 
ceased partner a certain sum in money, and also de- 
liver to him certain personal property of the partner- 
ship assets, and decreed that such payment and de- 
livery of property “shall operate as a complete satis- 
faction of this decree, and shall be a full and complete 
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settlement by the plaintiffs, as the surviving partners 
of the firm of Wade, Clower and Wade, with the de- 
fendant, as the administrator of the estate of M. D. 
Clower, deceased, of all the interests of the defendant 
and all of the interests of the defendant and all of the 
interests of the heirs-at-law of M. L’. Clower, deceased, 


in and to all of the co-partnership assets of the firm. 


of Wade, Clower and Wade, and shall operate as a full 
and complete acquittance and release unto the plain- 
tiffs of and from all liability of the plaintiffs, as sur- 
viving partners of said firm of Wade, Clower and 
Wade, unto the defendant as the administrator of the 
estate of M. D. Clower, deceased, and unto all of the 
heirs-at-law of the said M. D. Clower, deceased.” 


Shortly after the rendition of the final decree in 
the federal court, the defendants in the instant case 
in the state court filed an amended and supplemental 
answer, which set up the adjudication and final de- 
cree in the federal court, alleging “that all matters of 
every kind and nature involved in this suit were duly 
and finally adjudicated and settled, and that since 
the entry of said decree in said United States District 
Court these defendants have fully satisfied the said 
decree, etc., and “these defendants have here plead 
the final decree in said cause recently pending in the 
United States District Court, Southern District of 
Florida, and the release and satisfaction of said decree 
by the complainant herein, as a bar to the further pros- 
ecution of this suit,, and pray and order of this honor- 
able court finally dismissing this cost at the cost of 
the complainant:”’ 


A few days after the filing of the amended sup- 
plemental answer, the complainants’ solicitors filed 
a motion to strike certain portions thereof, and then 
proceeded to make proof before a special master who 
had been appointed sometime before, of the costs and 
attorneys’ fees incurred by the complainant in the 
instant suit. The complainants also introduced in 
evidence before the master the final “decree of the 
federal court above referred to. The defendants of- 
fered no testimony, and after the time had expired 
for taking testimony the master made his report, in 
which he recited the proceedings had before him the 
testimony, exhibits, etc., being attached to his report, 
and closed with this statement, “From the exhibits 
filed by the complainant’s solicitors it appears that 
the accounting involved in the instant suit has been 
finally adjudicated by Honorable R. M. Call, Judge, 
of the District Court for the Southern District of 
Florida, in a suit between the same parties. It fur- 
ther appears that the suit in the federal court was 
instituted subsequent to the filing of suit and the 
service of process in the instant case. Under the 


existing conditions I have deemed it wise not to make 
a finding, but to report the testimony to the court 


and ask for instructions as to whether the court au- 
thorizes a finding as to the attorneys’ fees and costs, 
which is insisted upon by counsel for the complain- 
ants.” 


The complainants gave notice of final hearing and 
argument of the cause upon the pleadings, proof and 
special master’s report, and that they would apply 
for a decree requiring the defendants to pay solicitors’ 
fees and costs incurred in the case. This notice was 
served upon the attorney of record for the defend- 
ants. The Circuit Judge rendered his final decree, 
and within a few days thereafter the defendants filed 
their motion to remove from the files the report of 
the special master and to open the final decree, upon 
the ground, inter alia, that it was impossible for the 
defendants’ attorney to be present at the hearing )e- 
fore the special master, by reason of his professional 
engagements at Jacksonville, and that the defendants 
had had no opportunity to introduce any proof or en- 
ter any objections to the testimony offered by the 
complainant. It does not appear from the record that 
the solicitor for the defendants had before the time 
for taking testimony had expired sought to obtain an 
extension of time by agreement or otherwise. 

The above motion does not appear to have been 
ruled upon. However, a few days later the defend- 
ants’ solicitor filed a petition for rehearing, which 
the circuit judgé granted. No further steps were 
taken in the case for some months, until the complain- 
ant’s solicitors gave counsel for the defendants’ notice, 
which seems to have been duly served by the sheriff 
of Duval County, that an application would be made 
on a date named for a final hearing and argument of 
the case upon the pleadings, and master’s report, upon 
the rehearing which had been allowed. On the date 
named, the circuit judge rendered the final decree in 
this case, from which this appeal is taken. This de- 
cree recites that the cause had been submitted upon 
rehearing and argued by counsel for the complainant 
and defendants, respectively. The decree granted the 
motion of complainant to strike certain parts of the 
amended and supplemental answer of the defendants, 
excepting such part of said answer as set up in de- 
fense the final decree rendered by the Judge of the 
United States District Court “involving the partner- 
ship accounting between the same parties, which final 
decree was rendered the 16th of April, 1924, having 
been filed in evidence by the complainant’s solicitor.” 
The decree continues, “And it further appearing to 
the court from the report of the testimony before the 
special master that the bill filed in the United States 
District Court for the Southern District of Florida, 
involving the same subject matter, by N. G. Wade and 
N. G. Wade, Jr., as surviving partners, against Eugene 


Clower, as administrator of M. D. Clower, deceased, 
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was filed and instituted in the said federal court sub- 
sequent to the acquiring of jurisdiction by this court 
of the parties and the subject matter involved herein, 
and that it is the duty of this court to complete the 
adjudication herein, except as to the accountancy al- 
ready finally adjudicated by the said judge of the 
said federal court, and the testimony having been 
taken herein by the complainant as to the incurring of 
costs and attorneys’ fees and as to the amount of 
attorneys’ fees to be allowed to complainant’s solicit- 
ors herein; thereupon, upon consideration hereof, it 
is ordered, adjudged and decreed that the complain- 
ant is entitled to recover the costs and attorneys’ fees 
incurred by him in this case, and that the complain- 
ant, Eugene Clower, as administrator of and for the 
estate of M. D. Clower, deceased, do have and recover 
of and from the defendants, Neill G. Wade and Neill 
G. Wade, Jr., as surviving partners of the later, firm 
of Wade, Clower and Wade, heretofore composed of 
Neill G. Wade, M. D. Clower and N. G. Wade, Jr., the 
sum of $3,500.00 as attorneys’ fees incurred by said 
complainant in this suit, together with the costs of 
this suit to be taxed up by the clerk of this court**** 
and that said sums be paid within thirty days from 
date, and if not so paid, then that execution do issue 
hereon on application of complainant’s solicitors to 
be levied upon the goods and the chattels, lands and 
tenements, of the said defendants, Neill G. Wade and 
Neill G Wade, Jr., as surviving partners of the late 
firm of Wade, Clower and Wade, as aforesaid. It 
is further ordered that after the payment of the said 
attorneys’ fees and costs, that the complainant’s bill 
be dismissed.” 

As to the reasonableness of the attorneys’ fees in- 
curred by the complainant, the court had before it 
evidence taken before the master as to the amount of 
work done by counsel for complainant, as well as testi- 
mony of two attorneys, one testifying that $4,000.00 
would be a reasonable fee and the other, $5,000.00. 


The appellants also lodged a motion in this court 
to strike from the transcript and to tax against the 
appellees the costs and expenses of including in the 
transcript certain portions of the record deemed by 


the appellants as unnecessarily encumbering the 
record. 


Except as judgments of State Courts are subject 
to review in proper cases by the Federal Supreme 
Court, or as to those actions originally brought in a 
State Court which may lawfully be removed to a 
Federal Court, the courts of the United States and 
of the various States are independent of each other, 
and the pendency of a suit in one of such courts is 
not a bar to a suit in another such court involving 
the same controversy, although, as a matter of comity, 
one of such courts will not ordinarily determine a 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


17 


controversy of which another of such courts has pre- 
viously obtained jurisdiction. 15 C. J. 1152. 

Where a State and Federal Court have concurrent 
jurisdiction over the same parties or privies and the 
same subject matter, the tribunal where jurisdiction 
first attaches retains it exclusively and will be left 
to determine the controversy and to fully perform 
and exhaust its jurisdiction and to decide every issue 
or question properly arising in the case. This juris- 
diction continues until the judgment rendered in the 
first action is satisfied and extends to proceedings 
which are ancillary or incidental to the action first 
brought. Accordingly, where the jurisdiction of a 
State or Federal Court has once attached, it cannot 
be taken away or arrested by proceedings subsequently 
instituted in the other court; but the usual practice 
is for the court in which the second action is brought 
not to dismiss such action, but to suspend proceedings 
therein until the first action is tried and determined, 
15 C. J. 1161-1163; Black on Judgment, sec. 939a; 
7 L., 1067 et seq. 


In the case of Covell v Heyman, 111 U. S. 176, 
28 L. Ed. 390, it was said by the Supreme Court of 
the United States, ‘““The forbearance which courts of 
co-ordinate jurisdiction, administered under a single 
system, exercise towards each other, whereby con- 
flicts are avoided, by avoiding interference with the 
process of each other, is a principle of comity with 
perhaps no higher sanction than the utility which 
comes from concord; but between State Courts and 
those of the United States, it is something more. It 
is a principle of right and of law, and, therefore, of 


necessity. It leaves nothing to discretion or mere 
convenience.” 


Although, when this cause was attempted to be 
removed to the United States District Court for the 
Southern District of Florida, the distinguished judge 
of that court remanded the cause to the State Court, 
and subsequently declined to enjoin the proceedings 
in the State Court, and remarked in his final decree, 
above quoted from, that he was “somewhat at a loss 
to know” why the partnership estate could not have 
been settled in the suit by the administrator of the 
deceased partner in the State Court, yet, when the 
complainant in the State Court moved the Federal 
Court to stay its proceedings, setting up the pendency 
and priority of the suit in the State Court involving 
upon the principles of res judicata, could operate as 
the same parties and the same subject matter, the 
Federal Court, in an order without opinion and for 
some reason not disclosed, overruled the motion. 

The complainant’s motion for a stay of proceeding 
in the Federal Court having been overruled, and, the 
proceeding in the State Court having been: delayed 
by dilatory tactics of counsel for defendants, the pro- 
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ceeding in the Federal Court ripened into final decree 
before the termination of the suit in the State Court. 

This status of affairs brought into operation the 
following propositions, which are well stated in Secs. 
791 and 939a of the 2nd Ed. of Black on Judgments: 

“The fact that a judgment was obtained after the com- 
mencement of the suit in which it is pleaded does not pre- 
vent its being a bar. It is the first judgment for the same cause 
of action that constitutes an effective defense, without ve- 
gard to the order of time in which the suits were commenced. 
Hence it even follows that a prior judgment upon the same 
cause of action sustains the plea of a former recovery al- 
though the judgment is an action commenced subsequent io the 
one in which it is pleaded.” 

“And where suits upon the same cause of action are pend- 
ing simultaneously in a state court and in a federal court, a 
final judgment entered in either court will be binding and con- 
clusive in the other, without any regard to the question which 
suit was first commenced.” 

See also 7 R. C. L., 1069-70; 15 R. C. L. 889-990. 

This doctrine is particularly appropriate herein, 
inasmuch as the complainant in the suit, after his mo- 
tion to stay proceedings in the Federal Court had 
been overruled, participated in the proceedings in that 
court and accepted the fruits of the final decree there- 
in rendered, without appeal- 

It will have been observed, however, that the at- 
torneys’ fees and court costs in the instant suit were 
not adjudicated in the suit in the Federal Court. 
The decree in that court charged against the complain- 
ant certain fees incurred in three different cases be- 
tween the parties which preceded the instant case, 
but had nothing to say whatever about the attorneys’ 
fees and costs in this case, which was then pending 
and undisposed of in the State Court. Whether in 
these circumstances a judgment in the Federal Court, 
upon the principles of res judicata, could operate as 
a bar to the recovery by the complainant of attorneys’ 
fees, which were expressly prayed to be allowed in 
the bill filed by him in the State Court, is a question 
upon which no decisions in point have been cited by 
either side, nor have we been able to find any. 

The general rule as to the conclusiveness of a form- 
er judgment is thus stated in Black on Judgments, 
Sec. 731: “A judgment on the merits rendered in a 
former suit between the same parties or their privies, 
upon the same cause of action, by a court of competent 
jurisdiction, is conclusive not only as to every matter 
which was offered and received to sustain or defeat 
the claim, but as to every other matter which might 


with propriety have been litigated and determined in 
‘that action.” 


See also 15 R. C. L. 951, 962-4; Grey v. 
Grey, 91 Fla. 103, 107 So. 261; Yulee v. Canova, 11 
Fla. 2, 56; G. L. Miller & Co. v. Carmichael-McCalley 
Co., 109 So: 198. But this matter of allowance of 
solicitors’ fees and court costs was not a matter which 
was specifically litigated in the case in the Federal 
Court or covered by its decree, nor was it a matter 


which “might with propriety have been litigated and 
determined in that action.” As the case in the State 
Court was still pending, and as the matter of solicitors’ 
fees and court costs in such case was peculiarly one 
to be ascertained and determined by the State Court, 
the Federal Court very properly made no effort to 
adjudicate the same. This view is strengthened by 
the fact that the State Court had priority of jurisdic. 
tion over both the subject matter and the parties. 

We are not unmindful of the rule laid down in 
Gentry-Futch Company v. Gentry, 90 Fla. 595, 106 
So. 473, but we are of the opinion that upon the facts 
of this case it does not fall within the operation of that 
rule. Nor does this case fall within the influence of 
the doctrine announced in Lewis v. Gaillard, 70 Fla. 
172, 69 So. 797, and the cases therein cited. 

“As a rule the costs of a suit for a partnership accounting, 
including the fees of experts and of attorneys, are to be 
paid out of the partnership estate, or if this is insufficient 
they are to be borne by the partners in proportion to their 
respective partnership shares. But, as in other equity suits, 
the court may exercise discretion in the award of costs, and it 
not infrequently charges the entire costs to one or some of 
the partners, either as a sort of punishment for misconduct, or 
because he has needlessly forced or prolonged the litigation, 
or because for some other reason the court concludes that jus- 
tice demands it.” 30 Cyc. 749-750. 

“A judgment in an action for partnership accounting and 
settlement is conclusive upon the parties thereto as io all issues 
properly brought before the court, until it has been legally set 
aside; but it does not conclude as to matters not before the court 
at the time of the settlement.” 30 Cyc. 751. 

We conclude, therefore, that where, as in this case, 
the defendants in a suit in equity in the State Court 
pending such suit, bring suit against the complainant 
for an accounting and settlement of a partnership, 
in the Federal Court upon the same cause of action 
and procure a decree therein which does not specifi- 
cally adjudicate the matter of solicitors’ fees and court 
costs in the suit pending in the State Court, which 
latter court had priority of jurisdiction, the State 
Court, the exercise of whose jurisdiction to finally 
determine the entire cause of action has been thus 
anticipated and interrupted, may go on to a complete 
adjudication of all matters within the scope of the 
issues of the cause pending therein or appropriately 
incidental thereto, that have not been settled and adju- 
dicated in the decree already procured in the Federal 
Court, and certainly so as to such matters as the 
allowance of solicitors’ fees and court costs in that 
case which are peculiarly within the power of th¢ 
State Court to fix and determine. 

Appellants’ motion to strike from the transcript 
certain portions of the record will be denied. We are 
satisfied that while some of these papers might have 
been recited instead of copied in full, they were re- 
quired by appellees to be placed therein in good faith 
and all but a negligible quantity of these documents 
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tend to throw light on the question involved in this 
appeal. 

There was ample evidence to sustain the chancellor 
in allowing solicitors’ fees in the amount named in his 
decree, but aside from this: the contention of appel- 
lants seems to have been, not that the amount was 
excessive, but that the court was precluded from 
acting by reason of the Federal Court’s decision. 

We have considered all the contentions of counsel 
on both sides but we deem that the controlling ques- 
tions in this case are governed by the principles above 
stated. The final decree appealed from will there- 
fore be affirmed. 

Affirmed. 

ELLIS, C. J. and STRUM J., Concur. 

WHITFIELD, P. J. and TERRELL and BUFORD. 
JJ., Concur in the Opinion filed October 31, 1927. 
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Western Union Telegraph 
Company, a corporation, 
Plaintiff in Error. 
Taylor County. 


v. 

Myrtle H. Taylor, with whom 

is joined C. F. Taylor, her husband, 
Defendants in Error. 


TERRELL, J- 

Defendant in error, Myrtle H. Taylor recovered 
a judgment for $500 against Plaintiff in error, West- 
ern Union Telegraph Company for negligently failing 
to deliver a telegraph message placed in its hands 
at Perry, Florida, July 27, 1921 by her husband, C. 
F. Taylor, for transmission to her at Fort Pierce, 
Florida. Motion for new trial was denied and writ of 
error taken from judgment. This is the second ap- 
pearance of this. case here. See Western Union 
Telegraph Company vs. Taylor, 87 Fla. 398, 100 So. 
163.) 

The judgment here brought in question was re- 
covered pursuant to Sec. 4888 Revised General Stat- 
utes of Florida 1920 which makes any person, firm or 
corporation liable in damages “for mental anguish, 
distress, or feeling, physical and mental pains and 
suffering resulting from the negligent failure to 
correctly transmit and deliver such telegram.” 

The declaration among other things alleges that 
C. F. Taylor, husband of Myrtle H. Taylor, was in 
Perry, Florida, on July 27, 1921 and delivered the 
following message to the Plaintiff in error for trans- 
mission to the defendant in error at Fort Pierce, Flor- 
ida, (omitting the address and signature) : } 

“Will be in Jacksonville and meet you all Saturday morn- 
ing. You leave there Friday night. Have Fred secure sleeper 


for you all. Get ten dollars from your mother for sleeper. I will 
mail back to her.” 


It is further alleged that previous to July 27, C. F. 
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Taylor had written to Myrtle H. Taylor advising her 
that he would wire her as to the time and manner of 
her travelling from Fort Pierce, Florida, (where she 
was visiting) to her home at Perry, Florida, via Jack- 
sonville, that the said C. F. Taylor paid the usual toll 
for the transmission and delivery of said telegraph 
message but that the said Western Union Telegraph 
Company carelessly, negligently, and without regard 
to its duty, failed to transmit and deliver the said 
message to the said Myrtle H. Taylor by reason where- 
of the said Myrtle H. Taylor suffered mental anguish, 
distress and feeling, and physical and mental pain 
and suffering, in that because of not having received 
the said telegram, the said Myrtle H. Taylor did not 
know what to do in regard to taking the trip from 
Fort Pierce to Jacksonville and thence to Perry, Flor- 
ida, and the said Myrtle H. Taylor, not knowing what 
to do in regard to said trip, on Friday the 29th of July, 
1921, left Fort Pierce for Perry, Florida, accompanied 
by her children, that because of not having received 
the said telegram the said Myrtle H. Taylor did not 
secure a berth and ride on a sleeper from Fort Pierce 
to Jacksonville but rode in a day coach in the night 
time with her children; that the “Fred’’ referred to 
in the body of the said telegram is Fred Faulkner, the 
brother of the said Myrtle H. Taylor; that the said 
Myrtle H. Taylor could have gotten the ten dollars 
referred to in the said telegram, from her mother, 
Mrs. Faulkner at Fort Pierce, Florida, if she had 
known that it would be all right with her husband, 
but because of the fact that she had not received any 
message or telegram from him, the said Myrtle H. Tay- 
lor did not know what course to pursue with reference 
to getting the money and taking the sleeper and mak- 
ing the trip home as aforesaid; that the mental an- 
guish, distress and feeling, and physical and mental 
pain and suffering caused by the negligent failure to 
deliver the telegram as aforesaid, and riding in the 
day coach in the night time made and caused the said 
Myrtle H. Taylor to become sick and enfeebled thereby 
and because of said trip in the day coach in the night 
time, for a long period of time, to wit, for several 
months, wherefore plaintiff sues and claims ($2,500) 
twenty-five hundred dollars damages. 

The delivery and acceptance of the telegram for 
transmission constituted a contract between the 
parties to this cause. The rule prescribed by Baron 
Alderson in Hadley vs. Baxendale, 9 Exchequer Re- 
ports 341 for the recovery in this country and is as 
follows: “Where two parties have made a contract 
which one of them has broken, the damages with the 
other party ought to receive in respect of such breach 
of contract should be such as’ may fairly and reason- 
ably be considered either arising naturally, i. e., ac- 


cording to the usual course of things, from such breach 


id 
te 
ne 
to 
in 
ts 

at 
of 
a. 
1g, 

nt 
elr 
ts, 

it 

of 

or 
nd 
1es 
set 
art 
Se, 
rt 
nt 
ip, 
on 
fi- 
rt 
ch 
ite 
lly 
us 
te 
he 
aly 
ju- 
ral 
he 
at 
he 
ipt 
ire 
ve 
ith 
ats | 


EBM 


20 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


of contract itself, or such as may reasonably be sup- 
posed to have been in the contemplation of both 
parties, at the time they made the contract, as the 
probable result of the breach of it.” 


This rule has been extended to actions against 
telegraph companies for negligently transmitting or 
delivering telegraph messages: Western Union Tele- 
graph Co. vs. Hall 124 U. S. 444, 8 Sup. Ct. Rep. 577; 
Beaupre vs. Pacific and Atlantic Telegraph Co. 21 
Minn. 155; Candee vs. Western Union Telegraph Co. 
34 Wis. 471, Am. Rep. 452; Landsberger vs. Magnetic 
Telegraph Co. 32 Barb. 530; Cannon vs: Western 
Union Telegraph Co. 100 N. C. 300, 6 S. E. 731; Ken- 
non vs. Western Union Telegraph Co., 126 N. C. 232, 
35 S. E. 468; Williams vs. Western Union Telegraph 
Co. 186 N. C. 82, 48 S. E- 559; Mackay vs. Western 
Union Telegraph Co. 16 Nev. 222; Frazer vs. Western 
Union Telegraph Co. 84 Ala. 487, 4 So. 831; Balwin 
vs. United States Telegraph Co. 45 N. Y. 744, 6 Am. 
Rep. 165; United States Telegraph Co. vs. Gildersleve 
29 Md- 232, 96 Am. Dec. 519; Barnes vs. Western 
Union Telegraph Co. 27 Nev. 76 Pac. 931, 103 Am. 
St. Rep. 776. 

Prior to the enactment of Sec. 4388 Revised Gen- 
eral Statutes of Florida mental anguish resulting from 
the negligent transmission or delivery of a telegraph 
message was not an element of damage from which re- 
covery could be had. Western Union Telegraph Co. 
vs. Taylor supra. Telegraph companies were, how- 
ever as at common law, liable for such damages as 
naturally and proximately flow or result from their 
negligent failure to transmit and deliver any message 
placed in their hands for transmission. Western 
Union Telegraph Co. vs. Taylor, supra, and cases there 
cited. 

This court has repeatedly approved the doctrine 
announced in Hadley vs. Baxendale, In Western Union 
Telegraph Co. vs: Taylor, supra. speaking through 
Mr. Justice West we said: 

The statute, (Sec. 4388 Revised General Statutes 
of Florida), imposes liability for ‘““mental anguish, dis- 
tress or feeling, physical and mental pains and suffer- 
ing resulting from the negligent failure to promptly 
transmit or promptly deliver” telegrams received by 
a telegraph company fror transmission and delivery. 
It enlarges and extends the scope of liability to cases 
of this kind. But in order for a plaintiff to recover 
for mental anguish, the damage alleged and proved 
must or should have been contemplated as a probable 
and proximate result of defendant’s negligence, and 


there can be no recovery on this ground unless the 
telegraph company had notice, or was put upon in- 
quiry from the language of the telegram or otherwise, 
that by reason of its negligence or default in the 


prompt transmission and delivery of the telegram such 
damages would be likely to result. 


Western Union Telegraph Co. vs. Merritt et. al. 
55 Fla. 462, 46 So. Rep. 1024; Hildreth vs. Western 
Union Telegraph Co. 56 Fla. 387, 47 So. 820; Western 
Union Telegraph Co. vs: Milton 53 Fla. 484, 43 So. 49°, 

To be the probable or proximate cause of any in- 
jury the negligence must be such that a person of 
ordinary prudence and caution would have foreseen 
that some injury would likely result therefrom though 
it may not be the specific injury complained of. 
Whether negligence is the proximate cause of an in- 
jury is a question of fact for the jury to determine. 
Western Union Telegraph Co. vs. Crawford 29 Okla. 
148, 116 Pac. 925. 

It is not essential that the message disclose all 
the details of the transaction to which it relates, nor 
the particular business intended. The rule in Hailey 
vs. Baxendale does not require that the parties must 
have contemplated the actual damages which are to 
be allowed, but such as may reasonably be supposed 
to have been contemplated. It is not essential that 
the particular loss or injury sustained was contem- 
plated as a probable and proximate result of its negli- 
gence. Western Union Telegraph Co. vs. Merritt et. 
al. 55 Fla. 462, 46 So. Rep: 1024, 127 Am. St. Rep. 169; 
Western Union Telegraph Co. vs. Taylor supra; West- 
ern Union Telegraph Co. vs. Crawford, supra; Hender- 
shott vs. Western Union Telegraph Co. 106 Iowa 529, 
76 N. W. 828. 


To support the allegations of the declaration no 
testimony was offered except that of Defendants in 
Error, C. F. Taylor and Myrtle H. Taylor. The testi- 
mony of C. F. Taylor proved nothing except the deliv- 
ery of the telegram to the defendant company and 
payment of the toll for its transmission: Myrtle H. 
Taylor testified that the mosquitoes were simply awful 
and that she suffered mental anguish, distress and 
feeling, and physical and mental pain and suffering on 
account of having to ride in the day coach in the night 
time from Fort Pierce to Jacksonville. Her testimony 
was uncorroborated and there is no testimony what- 
ever supporting any other allegation in the declara- 
tion. 

There was nothing in the character or contents 
of the message nor does the record disclose any facts 
within the knowledge of the company at the time of its 
delivery or any information given the company by 
Mr. Taylor when he delivered the message to the com- 

'v or at any other time that would put it on notice 
us to the probable or proximate damage from the 
mosquitoes or their annoying propensity. It is fur- 
ther not alleged or proven that the mosquitoes would 
have been any less numerous or annoying in the Pull- 
man than they were in the day coach. All testimony 
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pertaining to the mosquitoes was therefore prejudicial 
and irrelevant and should have been excluded. 

All other testimony relates to mental anguish, dis- 
tress and feeling, and physical and mental pain and 
suffering incident to riding in the day coach in the 
night time from Fort Pierce to Jacksonville. After 
thorough examination of the whole record we think 
the plaintiff below failed completely to make a case 
on this point under our mental anguish statute. (Sec. 
4388 R. G. S. of Fla.) The statute does not contem- 
plate damages for feigned or affected mental anguish 
or mental pain caused by mere imaginary or fancied 
conditions or situations. Unless it be a case in which 
some damage may be presumed facts must be alleged 
and proven to warrant recovery. It cannot rest on 
delusion, fancy, or imagination. Western Union Tel- 
egraph Co. vs. Castler 90 Ark: 268, 119 S. W. 285. In 
some jurisdictions it is restricted to or allowed only 
for a non-delivery of telegraphic messages relating 
to sickness and death of close relations. Western 
Union Telegraph Co. vs. Westmoreland 151 Ala. 319, 
44 So. 382. 

Mental anguish, distress or feeling has reference 
to a high degree of mental suffering. It is synon- 
omous with mental agony, pang, torture, or torment, 
and may result from physical injury or any other 
cause which is the proximate result of failure on the 
part of a telegraph company to promptly and accurate- 
ly deliver a telegraph message. Geroch vs. Western 
Union Telegraph Co. 147 N. C. 1, 60 S. E. 637, 646; 
Hancock vs. Western Union Telegraph Co. 137 N- C. 
497, 49 S. E. Rep. 952, 69 L. R. A. 403; McGlone vs. 
Hauger 56 Ind. App. 248, 104 N. E. Rep. 116; John- 
son vs. Western Union Telegraph Co. 81 S. C. 235, 62 
SE. 244, 40 C. J. 633. 


The declaration alleges that C. F. Taylor wrote 
his wife, Myrtle H. Taylor that he would wire her as 
to the time and manner of her leaving Fort Pierce 
for her home at Perry but there is no indication as 
to the time this letter was written or when the said 
telegram would be sent. The telegram was placed 
in the hands of the telegraph company July 27, 1921 
but was never delivered to Mrs. Taylor though the 
record seems to indicate that she left Fort Pierce on 
the train or at the time indicated in said telegram. 
It is also alleged and contended by appellee that if she 
had received said telegram she would have gotten the 
ten dollars from her mother and would have travelled 
from Fort Pierce to Jacksonville on the pullman in- 
stead of the day coach by reason of which she would 
not have been subjected to suffer mental anguish, dis- 
tress, and physical and mental pain and suffering. 

For all the record shows the mere fact that Mrs. 
Taylor rode on a day coach in the night time from 
Fort Pierce to Jacksonville caused her to suffer men- 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


21 


tal anguish, distress or feeling, and physical and men- 
tal pain and suffering. Not a solitary fact or cir- 
cumstance is alleged or proven on which injury or 
damage could be predicated for travelling in this 
manner. It is not shown or contended that the car 
in which she rode was in bad condition or that she did 
not have ample space for herself and children. No 
time is indicated when the telegram might be expected 
by her nor is it shown that she might not have taken 
a day trip as well as a night one. 

It is sometimes true that “facts can be best ex- 
pressed by the damage they cause” but there is a 
dearth of basis in the record for the application of 
this doctrine here. The contents of the telegram was 
sufficient to put the Telegraph Company on notice 
that if not delivered Mrs. Taylor would likely make 
the trip from Fort Pierce to Jacksonville on the day 


_car in the night but if damages are to be claimed on 


this ground facts must be alleged and proven on which 
such damages can be predicated. The mere fact of 
riding on the day car in the night time is insufficient. 
This is not a case in which damages may be presumed, 
they must be shown. Jones on Telegraph and Tele- 
phone Companies Sections 601 and 605 to 608. The 
contents of the telegram is not sufficient to show that 
Mrs. Taylor was of such a temperamental condition 
that riding on the day car in the night time would 
cause her mental anguish, distress and feeling, or 
physical and mental pain and suffering, nor was the 
telegraph company put on notice of any such fact at 
the time it was delivered to it for transmission. 

For the reasons announced in this opinion the 
judgment below is reversed and a new trial awarded. 
Reversed. 

WHITFIELD, P. J. and BUFORD, J., concur. 
ELLIS, C. J. and STRUM and BROWN, JJ., concur 


-in the opinion filed November 1, 1927. 


Ex Parte S. J. Sirmans, 
BUFORD, J. 
Habeas Corpus. 

This matter is before this Court on writ of error 
to the judgment of the Judge of the Circuit Court of 
the Twelfth Judicial Circuit of Florida remanding 
the petitioner, Sirmans, to the custody of the Sheriff 
of Lee County, Florida. The original writ was issued 
by a Justice of this Court returnable before the Hon- 
orable George W- Whitehurst, Judge of the Twelfth 
Judicial Circuit of Florida, at his office in Fort Myers, 
and is directed to Frank B. Tippins, Sheriff of Lee 
County, Florida. The return of the sheriff is as fol- 
lows: 


“Comes now F. B. Tippins, Sheriff of Lee County Florida, 
to whom the writ herein is directed and produces in open 
court, in answer to said writ, the body of S. J. Sirmans; and 
for return thereto answers and says that he has the said S. 
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J. Sirmans in his custody, and holds him under and by virtue 
of a Warrant issued by George W. Whitehurst, Judge of the 
Twelfth Judicial Circuit of Florida, under date of October 6, 
1927: and now produces the body of the said S. J. Sirmans to 
this Court, together with the Writ of habeas corpus issued 
herein, the same being hereto attached.” 

Motion was made to quash the return upon the 
following grounds: 


“1, That it appears upon the face of said return that the 
said alleged bench warrant was issued subsequent to the Writ to 
which the return is made and does not show any authority for 
the said F. B. Tippins to hold the petitioner in the face of said 
Writ. 

“2. That the said alleged bench warrant was issued at a 
time when the petitioner was in custody and not at large, 
as appears upon the face of said return. 

“3. That the alleged bench warrant appears by the return 
to said Writ to have been issued subsequently to the granting of 
bail to the petitioner by the county judge of Glades County, 
Florida. 


“4, That prior to the issuance of said bench warrant the 
defendant was arrested by the sheriff of Glades County, Florida, 
and confined in the county jail of Glades County, Florida, and 
upon his application was given on the 26th and 27th of Sep- 
tember, 1927, a preliminary hearing; after which the county 
judge of Glades County entered an order directing and in- 
structing the sheriff of Glades County, Florida, to release the 
petitioner upon the posting of a $15,000 bail, which bail was 
by petitioner posted and accepted by the sheriff of Glades 
County, Florida, in cash. 

“5. That this Court has no jurisdiction to issue the bench 
warrant while the defendant was in the custody of the county 
judge’s Court of Glades County, Florida, and had been given 
a preliminary hearing and admitted to bail. 

“6. That a bench warrant cannot be issued for this peti- 
tioner except after an indictment has been found against him. 

“7, That the alleged bench warrant recites and charges that 
the: petitioner committed a crime in Glades County, Florida, 
and not in Lee County, Florida, and the petitioner cannot 
be lawfully held under said warrant in Lee County, Florida. 

“8. That the alleged bench warrant is not attached to the 
return to show the authority of the sheriff of Lee County, 
Florida, for holding the petitioner.” 


Motion coming on to be heard, the following order > 


was made: 


“This cause came on to be heard this day, pursuant to the 
Writ of the Supreme Court and the sheriff’s return there to, 
and the Court having examined the said return of the sheriff and 
the exhibit attached thereto, the Court is of the opinion that 
the said sheriff to whom the writ is directed, by virtue of his 
return and exhibit thereto, has shown sufficient authority for 
holding the said S. J. Sirmans. 

“And the counsel for petitioner having moved to quash the 
return to the said sheriff, it is considered by the Court that the 
said motion be overruled. 

“The State having moved the Court that the State be 
allowed to withdraw the warrant attached to the sheriff’s re- 
turn and substitute a certified copy therefor, it is considered 
by the Court that the application be granted and that the 
Clerk substitute a certified copy of said warrant for the original 
and deliver the original thereof to the said sheriff. 

“It is thereupon ordered and adjudged that the petitioner be 
and he is hereby remanded to the custody of the said sheriff. | 


“Done and ordered in Chambers this 7th day of October, 
1927.’ 


The Bill of Exceptions contains the following lang- 
uage and judgment by the court: 


“At the hearing it appeared to the Court in open court that 
piror to the making of the affidavit by S. A. Douglas on the 
6th day of October, A. D. 1927, charging the said S. J. Sir- 
mans with the crime of Murder, and prior to the issuance of ihe 
warrant by the Circuit Judge of the Twelfth Judicial Circuit 
of Florida in the County of Lee, under which warrant the sheriff 
of Lee County held said prisoner as set forth in the return 
of said sheriff, that the said S. J. Sirmans had been charged 
by an afifdavit of the sheriff of Glades County with the crime 
of Murder, which said affidavit was made before Judge D. L. 
Lence, County Judge of Glades County, and that pursuant io 
said affidavit a warrant was issued by said County Judge of 
Glades County for the arrest of the said S. J. Sirmans and ihat 
he was pursuant to said warrant duly and promptly arrested 
and placed in jail, and that the said S. J. Sirmans was later 
transferred from the Glades County jail to the Lee County jail 
for safe-keeping by order of the Governor of the State of 
Florida; that a preliminary hearing was had before the County 
Judge of Glades County and that said prisoner was held io 
await the action of the Grand Jury of Glades County, which said 
hearing was held on the 26th and 27th of September A. D. 1927; 
that a said hearing the County Judge took under advisement 
the question of whether or not the said S. J. Sirmans should 
be admitted to bail and on the 4th day of October said County 
Judge of Glades County rendered his decision and entered a 
judgment admitting the priscner to bail upon the execution of 
a good and sufficient bond in the sum of $15,000, a duly authen- 
ticated copy of which judgment was exhibited to the Court, but 
not introduced in evidence because of the admissions aforesaid; 
that immediately after the rendition of said judgment the said 
S. J. Sirmans posted a cash bond in the sum of $15,000, which 
was accepted by the Sheriff of Glades County. It was further 
admitted that the offense of murder for which the said S. J. 
Sirmans was charged in both affidavits was committed in the 
County of Glades. The above facts being admitted the said 
petitioner, S. J. Sirmans, was by said agreement relieved from 
the necessity of making proof before the Court of the above 
facts. And that the Court in overruling the action o fthe de- 
fendant to quash the, return of the Sheriff took into consider- 
ation the admission as to the facts as hereinabove set out, 
to which action of the Court in overruling the said motion of 
said defendant to quash the return, the said defendant did 
then and there in open Court duly except. 

“Whereupon the Court aforesaid on the 7th day of October 
A. D. 1927, did remand the said S. J. Sirmans to the custody of 
the Sheriff and inasmuch as the said several matters herein- 
above set forth and considered by the Court did not appear by 
the record and judgment aforesaid, the said defendant, by his 
counsel, did within the time allowed by the Court propose this 
his bill of exceptions, to the said opinions and decisions of ihe 
said Judge and request him to sign the same, according io ihe 
form of the statute in such cases made and provided, which 
is done this the 12th day of October A. D. 1927. 

George W. Whitehurst, 
Judge of the Circuit Court of ithe 
Twelfth Judicial Circuit of Florida.” 

It appears, therefore, that on the hearing the Cir- 
cuit Judge went fully into the facts upon which his 
authority to issue the bench warrant, under which 
Sirmans was then held, was challenged. He has fully 
set forth these facts and circumstances so that this 


Court may fairly review his judgment in the matter 
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and determine whether or not the same should be 
affirmed. 

There is but one question of any importance pre- 
sented by the record and that is whether or not the 
action of the County Judge of Glades County in ad- 
mitting Sirmans to bail upon an investigation and 
preliminary hearing before him based upon an affi- 
davit and warrant charging Sirmans with the same 
offense as that charged in the bench warrant issued 
by the Circuit Judge, the County Judge having first 
acquired jurisdiction of the cause and of the defend- 
ant, became and was res adjudicata of the defendant’s 
right to bal on such charge, The Court will take 
judicial cognizance of the fact that the County J udge 
has jurisdiction as a committing magistrate in all 
felony cases arising within his county and that Glades 
County is within the Twelfth Judicial Circuit of Flor- 
ida and Honorable George W. Whitehurst is Circuit 
Judge of that Circuit and that Circuit Judges as con- 


servators of the peace are vested with the power and 


authority of committing magistrates. 

Portions of the Constitution and the Statutes of 
Florida pertinent to the issues here are: 

Constitution of 1885, Article 5, Section 11, pro- 
vides that the Circuit Courts shall have exclusive 
jurisdiction among other matters of: 

“All criminal cases not cognizable by inferior Courts; and 

“Such other matters as the Legislature may provide.” 

Section 2 of the same Article provides that Justices of the 
Peace, 

“Shall have power to issue process for the arrest of all per- 
sons charged with felonies and misdemeanors not within his 
jurisdiction to try, and make the same returnable before him- 
self, or the County Judge for examination, discharge, com- 
mitment or bail of the accused.” 

Section 17 of the same Article provides that the County 
Judge shall have 

“Original jurisdiction * * * * of such criminal cases as the 
Legislature may prescribe;” and, 

“Shall have the power of a committing magistrate.” Sec- 
tion 36 of the same Article provides that, 

“All judicial officers in this State shall be conservators of 
the peace.” 

Revised General Stautes, Section 3001, provides that, 

“The Judges of the Circuit Courts respectively shall ex 
officio be ecénservators of the peace, and have and exercise when- 


ever they may deem it fit and proper, all the duties and ~ 


powers of justices of the peace in criminal cases, except 
the trial of such cases; and shall have power and authority if 
they see fit to admit prisoners to bail where it may have been 
refused by any justice of the peace.” 

Section 6024, Revised General Statutes, provides that, 

“All judicial officers of this State shall be conservators of 
the peace and committing magistrates, and may issue warrants 
against persons charged on oath with violating the criminal 
laws of the State, and may commit offenders to jail or recognize 
them to appear before the proper Court at the next en- 
suing term thereof, to answer the charge, or may discharge 
them from custody, according to the circumstances of the case, 
and may require sureties of the peace when the same has been 
violated or threatened. The method of proceeding before all 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


23 


committing magistrates shall be that prescribed for justices 
of the. peace, as nearly as may be.” Section 6031 Revised Gen- 
eral Statutes provides that, 


“When the accused shall be arrested and brought before 
the justice, if the offense be not such as the justice may hear 
and determine, the justice shall proceed to ascertain whether 
there is good ground to hold the accused to bail.” 
6045, Revised General Statutes, provides that, 

“The Judge of the Court having cognizance of an offense 
may bail a prisoner, if he be of the opinion that it is a bailable 
offense, although the committing magistrate was of a differ- 
ent opinion.” 

Section 6001, Revised General Statutes, provides that, 

“The County Judge shall have and exercise such criminal 
jurisdiction as is held and exercised by the Justice of the Peace, 


exeent that his territorial jurisdiction shall extend throughout 
the Vounty.” 


All committing magistrates within the territorial 


jurisdiction of each in this State are of equal dignity 
as such magistrates. 


Courts of concurrent jurisdiction are of equal dig- 
nity as to matters so cognizable and the uniform rule 
in both State and Federal jurisdiction is, “In cases 
of concurrent jurisdiction in different tribunals, the 
one first exercising such jurisdiction acquires control 
to the exclusion of the other.” Sanford vs. State, 75 
Fla. 393; 78 Sou. 340; Ray vs. Williams Phosphate 
Co., 59 Fla. 598; 52 Sou. 589; Byrne vs. Brown, 40 
Fla. 109; 23 Sou. 877; Gaines vs. Ruse, 60 Fla. 317; 
53 Sou. 113; Johnson vs. Lindsey, Sheriff, 89 Fla. 143; 
103 Sou. 419; and cases there cited; Wade et al v. 
Clower, decided at the present term. Taylor vs. Taint- 
or, U. S. Sup. Court Reports, 21 Law Ed. 287; 34 C. J. 
875. 

The question of whether or not a defendant is en- 
titled to be released on bail is a justiciable matter 
when same is presented on a preliminary hearing 
before a County Judge proceeding under a valid affi- 
davit charging the defendant with the crime of homi- 
cide alleged to have been committed within the County 
and the judgment of the County Judge that the ac- 
cused is entitled to bail is res adjudicata as to that 
issue until a change in conditions is shown, or until 
another court of competent jurisdiction shall have 
acquired jurisdiction of the cause by having filed 
therein an indictment or information charging the 
offense. Dahlgren vs. Riley, 109, Minn 437; 6 Corpus 
Juris 970 Et: Seq. 

It appears, therefore, that the warrant issued by 
the Circuit Judge for the arrest of Sirmans charging 
the same offense and for which he had previously been 
arrested under a warrant issuing from a court of com- 
petent jurisdiction and pursuant to which, on pre- 
liminary hearing, he had been granted bail in the 

1 of $15,000 which he had posted in the manner 
provided by law, did not constitute proper legal basis 
for the re-arrest of the accused. 

On writ of habeas corpus the accused should have 
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been discharged subject to the conditions of his bail 
as fixed by the committing magistrate. The Order of 
the Circuit Judge remanding petitioner to the custody 
of the Sheriff is reversed with directions for an order 
to be made not inconsistent with this opinion. 
WHITFIELD, P. J. and TERRELL, J., concur. 
STRUM and BROWN, JJ., concur in the opinion filed 
November 1, 1927. 

ELLIS, C. J. dissents. 


Charlie Knight, alias Babe Knight, 
Plaintiff in Error, 
Vv. Santa Rosa County. 
State of Florida, 
Defendant in Error. 
ELLIS, C. J. 

Charlie Knight was indicted, tried and convicted 
for keeping and maintaining a gambling room for 
the purpose of gaming and gambling. The statute 
which denounces the offense is Sec: 5499 Revised Gen- 
eral Statutes. 

‘A reversal of the judgment is sought upon the 
grounds that. the evidence, which consisted of the 
events which transpired on a certain night at the house 
kept by Knight, was not sufficient to convict him of 
the offense charged, because the element of frequency 
or repetition of such events transpiring in that house 
was lacking. The point is duly presented. 

The point is not well taken. The judgment should 
be affirmed. See Ransom v. State, 26 Fla. 364, 7 
South. Rep. 860. 

Judgment affirmed. 

STRUM and BROWN, JJ., concur. 

WHITFIELD, P. J. and TERRELL and BUFORD, 
JJ., concur in the opinion filed November 7, 1927. 


R. W: Farnell and E. P. 
Chassereau and N. P. 
Murdaugh, 
Plaintiffs in Error, 
Vv. Columbia County. 
Farquhar Machinery Company, ' 
a corporation, 
Defendants in Error. 
LONG, Circuit Judge. 

This is an appeal from the Circuit Court of Colum- 
bia County, Florida, and, for convenience, the parties 
hereto will be referred to as they appear in the Court 
below--Plaintiffs and Defendant. 

On the 5th day of February, 1923, the plaintiffs 
filed Declaration upon three promissory notes of the 
same date, maturing three, four and five months 
respectively after date. No attack is made upon the 
Declaration. The Defendant filed Pleas numbered 


1, 2, 3 and 4, and on Motion of Plaintiffs, the Court 
entered an Order striking the Pleas numbered 1, 2 
and 3, which Order is the basis for the first assign- 
ment of error. These pleas numbered 1, 2 and 38 are 
Not Guilty, Never Were Indebted and Never Promised 
as Alleged, neither of which are applicable to a Declar- 
ation on a promissory note, the Motion to Strike was 
properly sustained. 

The second Assignment of Error is abandoned. 

The third Assignment of Error attacks the Order 
of the Court dated August 25, 1924, granting Motion 
of Plaintiffs to allow a withdrawal of the Joinder of 
Issue on the 4th Plea and permitting Demurrer to be 
filed thereto. The record is silent as to any exception 
being taken to this Order, and as the matter was en- 
tirely within the discretion of the Court, no error was 
committed in granting the same. 

Assignments of Error numbered 4 and 5 are pred- 
icated upon the Orders of the Court dated September 
18, 1924, and January 2, 1925, sustaining Demurrers 
to the 4th Plea of Defendant as amended. As the 
Plea filed December 1, 1924, and to which Demurrer 
was sustained January 2, 1925, is in substance the 
same Plea as the Plea filed March 5, 1923, both As- 
signments may be considered together. 


From an examination of the authorities cited in 
Plaintiff’s Brief, the case of Jarrett Lumber Company 
vs: Reese, 66 Florida, page 320, is particularly relied 
on to sustain the Plea. The distinction in this case 
and the one at bad may be readily noted. In Jarrett 
Lumber Company versus Reese, the Plea of Recoup- 
ment or Set-Off specifically discloses the damages de- 
manded and sets out the same with suficient certainty 
to bring it within the rule laid down in Gonzales ver- 
sus DeFuniak-Havana Tobacco Company, 61 Fla., page 
471. 


“A Plea of Set-Off must describe the debt intended to be 


set off with the same certainty as in a Declaration for the 
like demand.” 


In the case at bar the Plea fails to allege facts 
upon which legal damages could be based, the damages 
demanded are purely speculative and no particular 
item of damage alleged with sufficient certainty to 


- advise the Plaintiffs of what the alleged damages con- 


sist. 


Assignments of Error 6 and 7 question the author- 
ity of the Court to enter Final Judgment on Demurrer, 
and the adjudication by the Court of reasonable attor- 
ney’s fee provided in the notes sued on. 


As to the entry of Judgment final on Demurrer, 
this Court, in Hooker vs. Forrester, et al., 53 Fla., 
p. 392, said: 


“There must be a limit to pleading and after several sets 
of pleas have been held bad on Demurrer and the Defendant 
files still other pleas in which he reiterates and repeats sub- 
stantially the same defenses that have already been adjudged 
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bad, a judgment is properly entered by the Court upon the 
Demurrer thereto.” 


“Upon sustaining Demurrer to Pleas the Court may im- 


mediately or thereafter enter Judgment final upon the De- 
murrer.” 


The Assignment of Error questions the authority 
of the Court to enter Final Judgment, the notes stipu- 
lating an agreement for attorney’s fee. 

Section 4854 of the Revised General Statutes 
which is now the law, is Chapter 6870 Acts of 1915, 
amending Chapter 5960 Acts of 1909. This section 
authorizes the Court to enter a Judgment for attor- 
ney’s fees where same is provided for in the note. 

The record discloses that the trial Court has ad- 
judicated the amount allowed to be reasonable. The 
record does not disclose what evidence there 
was before the Court on the subject other than the 
notes, and in view of what the record does disclose as 
to the plea, this Court cannot say that the amount 
fixed by the Court was excessive. 

Williams vs. Peninsular Grocery Co., 73 Fla., p- 
937. 

The Judgment of the Circuit Court is affirmed. 
PER CURIAM. 

The record in this cause having been considered by 
this Court, and the foregoing Opinion prepared under 
Chapted 7837, Acts of 1919, adopted by the Court as 
i's Opinion, it is considered ordered and adjudged by 
the Court that the judgment of the Circuit Court in 
this cause be, and the same is hereby affirmed. 
ELLIS, C. J. and WHITFIELD, TERRELL, STRUM, 
BROWN and BUFORD, JJ. Concur in the opinion 
filed November 7, 1927. 


Margaret M. Smith, 


Appellant, 
Dade County. 
Vv. 
V. A. Kallio and wife, 
A. Kallio, 
Appellees. 
ELLIS, C. J. 


This is an appeal from an order sustaining a de- 
murrer to a bill to compel the execution of a deed for 
the conveyance of land and to require the defendants 
to discharge all liens which may have accrued upon 
the land since a certain date. The above is the sub- 
stance of the prayer. It is a bill for the specific per- 
formance of a contract for the sale of land. 

It appears from the allegations of the bill that 
when the defendants, V. A. and A. M. Kallio, agreed 
to sell the land to the complainant that they held only 
a contract for the purchase of the same from “Thomas 
and Smith.” The price which the complainant agreed 
to pay was $2,500.00 of which $300.00 were to have 
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been paid “cash” and the remainder ten days after the 
delivery of an abstract of title to the land and the 
defendants were then to assign “their interests in 
said lands derived from contracts held thereto from 
Thomas & Smith.” 

About two months after the date of the alleged 
agreement the defendants tendered to complainant 
through her agent an abstract of the title but before 
the expiration of the ten days refused to complete 
the sale; but A. M. Kallio, the wife of V. A. Kallio, 
did sign written assignments of the contract for the 
purchase of the land which V. A. Kallio had made with 
Thomas and Smith. The execution of the assignments 
was acknowledged by Mrs. Kallio before a notary pub- 
lic but not in the form described by the statute for 
the acknowledgment by a married woman of the ex- 
ecution of an instrument waiving dower or conveying 
her separate interest in land. 

A person holding only a contract for the purchase 
of land may agree to convey the title to another and 
when he later acquires the fitle his agreement to 
convey may be specifically enforced against him. See 
Townsend v. Goodfellow, 40 Minn. 312, 41 N. W. Rep. 
1056, 3 L. R. A. 739; Tiernan v. Roland, 15 Pa. 429; 
Dresel v. Jordan, 104 Mass. 407; 2 Story’s Equity 
Jurisprudence, (13 Ed.) Secs. 776-789; 39 Cyc. 1213. 

But it is none the less an agreement for the sale 
of an interest in land and should to be enforceable 
comply with the Statute of Frauds. 

Sec. 3872 Revised General Statutes, 1920. 


Specific performance cannot be demanded of right; 
it is granted of grace and rests in discretion. See 
Knox v. Spratt, 23 Fla. 64, 6 South. Rep. 924; Asia 
v. Hiser, 38 Fla. 71, 20 South. Rep. 796; Nobles v. 
L’Engle, 61 Fla. 696, 55 South. Rep. 839; Williams 
v. Bailey, 69 Fla. 225, 67 South. Rep. 877; Murphy 
v. Hohne, 73 Fla. 803, 74 South. Rep. 973. 


The bill of complaint for specific performance of 
a contract for the sale of land need not allege that the 
contract is in writing when it is alleged that the 
parties entered into an agreement for the sale of it. 
36 Cyc. 777; 20 Ency. Pleading & Practice 446; 9 


Ency. Pleading & Practice 700; Maloy v. Boyett, 53 
Fla. 956. 


The bill in this case, however, is defective in that 
its allegations are not entirely free from doubt con- 
cerning the contract entered into between the parties 
whether it was in writing or parol. 

The inference is clear upon the other hand that 
it was an oral agreement and that the complainant’s 
cause in reality rests upon the written assignments . 
of the Kallio agreement with Thomas and Smith by 
Mrs. Kallio. The allegations of offer of performance 
by the complainant and willingness and ability on 
her part at the time when the abstract was tendered 
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to perform the agreement on her part are not clear 
and definite. 

A bill for specific performance of a contract should 
in its allegations of the existence of a contract, the wil- 
lingness and ability of the complainant to perform, 
the failure or refusal of the defendant to perform the 
agreement on his part, be sufficiently clear that the 
court may determine from the showing made whether 
it is such a cause as clearly merits the relief sought. 

We think that the bill fails in these essentials and 
that the Chancellor was correct in sustaining the 
demurrer. 

Affirmed without prejudice. 

STRUM and BROWN, JJ., concur. 

WHITFIELD, P. J. and TERRELL and BUFORD, 
JJ., concur in the opinion filed November 8, 1927. 


Syndicate Properties, Inc., 
a corporation, 
Appellant, 

v. Dade County. 
Hotel Floridian Company, a 
corporation, Sol Meyer, Sol 
Kiser, Trustees, George W. 
Langford and L. McDonald, 

; Appellees. 
ELLIS, C. J. 

This is an appeal from an order allowing a plea 
to a bill of complaint to enforce a vendor’s lien for the 
purchase price of lands. 

The Floridian Company entered into an agreement 
with the complainant to purchase from the latter cer- 
tain lands. The price agreed to be paid was $235,000.- 
00 and was evidenced by five promissory notes all 
bearing the same date, which was the date of the 
contract, February 28, 1925. One of the notes, made 
payable on demand, was for the sum of $58,750.00; 
the other four were for the sums of $44,062.50 and 
payable on or before one, two, three and four years 
respectively. The complainant did not own the land 
at the time of the contract but it held an agreement 
for the purchase of the same and sometime afterwards, 
on May 2, 1925, acquired a warranty deed conveying 
to it the fee simple title to the land. 

The Floridian Company, desiring to erect a hotel, 
requested the complainant to execute to it a warranty 
deed to the land. This was done on May 13, 1925. No 
mortgage was taken by the complainant nor was other 


security acquired taken the payment of the purchase © 


price. The deed to the Floridian Company was re- 
corded on May 15th, two days later. 
Company had prior to that date, on May 8, 1925, 


executed a trust deed upon the property to Sol Kiser. - 
and Sol Meyer, as trustees, to secure a bond issue upon” 
-the property in the amount of $700,000.00. 


and Meyer: had» notice that the notes given by the 


The Floridian. 


Floridian Company to the complainant for the pur- 
chase price of the land had not been paid. 


The bill does not allege, nor may the inference be 
drawn from its allegations, that at the time the com. 
plainant executed its deed of conveyance to the Flor. 
idian Company that it did not know of the existence 
of the trust deed to Kiser and Meyer. 


Later, on June 1, 1925, the Floridian Company 
executed a second mortgage to Langford in the sum 
of $125,000.00, who at the time had full knowledge 
of the existence of the purchase money notes and that 
they were not paid. Demand has been made upon 
the Floridian Company for the payment of the demand 
note and the one which became due on February 28, 
1926, but the Floridian Company has failed and re. 
fused to pay same. The remaining three notes were 
not due when the bill to enforce the vendor’s lien 
was filed, which was on June 3, 1926. 


An amendment to the bill alleges that demand was 
made on the Floridian Company for the payment of 
the first, or demand, note on January 22, 1926. The 
Floridian Company informed the complainant that 
it was unable at that time to pay the note and “pre- 
pared a mortgage and delivered same to complainant 
as collateral for said note.” That on the 13th day of 
February, 1926, the complainant accepted from the 
defendant the mortgage as “collateral for the said 
notes” but informed the Hotel Company that it did 
not by accepting the mortgage waive its rights under 
the purchase money notes. It was alleged that such 
was the understanding and agreement between the 
parties. No new consideration was received by the 
complainant for the acceptance of the mortgage. That 
the officer of the complainant company acting for it 
in the transaction was not “versed in the law” and 
did not know that the Company had a lien but that 
he “refused” to surrender the notes and informed 
the Floridian Company that the complainant “did not 
waive whatever rights it had unde: and by virtue 
of the said notes.” 


The trustees, Meyer and Kiser, and the defendant 
Langford interposed a plea to the bill averring that 
the mortgage of February 13, 1926, from the Floridian 
Company to the complainant was given to secure the 
five promissory notes; that it was accepted by the 
complainant and caused to be recorded by it two days 
later. The mortgage is made a part of the plea and 
a copy of it was attached to the plea; and that the 


‘mortgage contains the following expressed provisions: 


“This mortgage is junior to a trust deed securing an 


‘issue of bonds.in favor of Meyer-Kiser Corporation, 
amount $700,000.00, and subject to a trust deed se- 


curing bonds to George W. Langford, Trustee, of 


; $125,000.00.” 
Kiser 


..The mortgage also contained a clause that if the 


_money referred to was not paid promptly and fully 
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within thirty days next after the “same severally 
became due and payable, or if each and every the 
stipulation, agreements, conditions and covenants of 
said promissory notes and this deed, or either, are 
not fully performed, complied with and abided by, 
the said aggregate sum mentioned in said promissory 
note shall become due and payable forthwith or there- 
after at the option of the Mortgage, its heirs, legal 
representatives or assigns, as fully and completely as 
if the said aggregate sum of Two Hundred Thirty-five 


Thousand dollars was originally stipulated to be paid 


on such day, anything in said promissory notes or 
herein to the contrary notwithstanding. 

It appears from the allegations of the bill that the 
promissory notes contain no such or similar accelera- 
tion clause. 

The plea was a valid one and was correctly sus- 
tained. The record does not show that the plea was 


set down for argument or that issue was taken on it. “ 


See Rule 50, Equity Actions. 

The plea ‘was filed October 26, 1926, and the 
chancellor’s order was made on November 16, 1926, 
and was filed on the 30th day of that month. A 
rule day therefore intervened between the date of 
filing the plea and the date when the chancellor made 
the order allowing it. Rule 55, Equity Actions, pro- 
vides : 

“If the plaintiff shall not reply to any plea, or set down 
any plea or demurrer for argument_ on the rule day, when 
the same is filed, or by the next succeeding rule day, he shall 
be deemed to admit the truth and sufficiency thereof, and his 
bill shall be dismissed as of course, unless the court or judge 
shall allow him further time for the purpose.” 


The record shows that the court allowed the plea 
but permitted the complainant to file a replication 
in three days, if it so desired. 

This court is bound by the rules prescribed by it 
as much so as attorneys and it must construe them 
as statutes are construed. See Merchants’ Nat. Bank 
of Jacksonville v. Grunthal, 39 Fla. 388, 22 South. 
Rep. 685; Hoodless v. Jernigan, 51 Fla. 211, 41 South. 
Rep. 194. 


The appellant should make the error complained 
of to appear. The burden is upon him. See Jackson 
et ux v. Jackson, 80 Fla. 557, 86 South. Rep. 510. 

The court simply ordered that the plea be allowed 
as a good plea and gave the complainant three days 
to file a replication,non constat but that the chancellor 
obeyed the requirements of the rule. 

Irrespective of that consideration, however, the 
plea was sufficient in form and substance. It was 
clear, distinct, direct and positive and tended to a 
single point as a complete defense to the whole bill. 
See Da Costa v. Dibble, 40 Fla. 418, 24 S. R. 911; 
Waring v. Bass, 76 Fla. 583, 80 South. Rep. 514. 

Assuming that the plea was set down for argument 
as the rule requires, it denied no allegation of the bill 
that was well pleaded but set up a fact not appearing 


in the bill which, if true, was a complete answer, 
namely: That the complainant had accepted the new 
security in place of its lien for the purchase price, 
agreed in writing under seal that the mortgage was 
junior to both trust deeds. - 

The new contract was different from that evi- 
denced by the original notes in that the former con- 
tained the clause providing for the early maturity 
of the entire debt on certain conditions; that the 
mortgagor would permit no waste or deterioration of 
the property; to keep the buildings insured for the 
complainant’s benefit; to pay all costs and expenses 
reasonably incurred by the complainant because of 
the failure of the mortgagor to comply with its agree- 
ment; and to pay all taxes, assessments, levies, obli- 
gations and incumbrances upon the property, all of 
which were embraced in covenants contained in the 
mortgage. 

The complainant accepted the mortgage and 
caused it to be placed on record. The bill alleges that 
the complainant did not waive its rights under any 
lien for the purchase price by accepting the mortgage 
and the parties so understood and agreed; but that 
allegation must give way before the solemn written 
declaration of the parties under seal. The mortgage, 
so far as those covenants and agreements are con- 
cerned, is as much binding upon the complainant as 
the defendant corporation and its privies. See Silver 
Springs, O. & G. R. Co. v. Van Ness, 45 Fla. 559, 34 
South. Rep. 884; Taylor v. Florida East Coast R. Co., 
54 Fla. 635, 45 South. Rep. 574. 

An acceptance of a deed need not be by formal or 
express words to that effect but may be by act, con- 
duct or words of the parties. A grantee retaining 
the deed is deemed to accept it. See 18 C. J. 214. 

The decretal order appealed from is affirmed. 
STRUM and BROWN, JJ., Concur, 

WHITFIELD, P. J. and TERRELL and BUFORD, 
JJ., Concur in the Opinion, filed November 8, 1927. 


Western Union Telegraph Company, 
Plaintiff in Error, 
vs. Hernando County. 


W. P. Redding, 


Defendant in Error. 


TERRELL J. 


January 30, 1926, W. P. Redding, the defendant 
in error, sent for Dr. G. R. Creekmore, a physician 
of Brooksville, Florida, to examine and treat his little 
daughter, Laura Elizabeth who was suffering from 
high fever and sore throat. On examination, Dr. 
Creekmore diagnosed Laura Elizabeth’s trouble as 
diphtheria and sent a culture from her throat to Dr. 
Venters, a bacteriologist at Tampa, Florida, for exam- 
ination to determine whether his (Dr. Creekmore’s) 
diagnosis was correct. The culture was sent to Dr. 
Venters January 30, 1926 and on February 2nd. fol- 
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lowing he (Dr. Venters) delivered to the Western 
Union Telegraph Company at Tampa, Florida, a tele- 
graph message for transmission to Dr. Creekmore at 
Brooksville, Florida, reading as follows: “Redding 
throat culture negative diphtheria.” The message 
was transmitted and delivered to Dr. Creekmore read- 
ing as folows: “Redding throat culture received 
diphtheria.” 

On receipt of this message Dr. Creekmore admin- 
istered to Laura Elizabeth Redding what he termed 
a curative dose of diphtheria antitoxin. Immediately 
after the administration of this treatment Dr. Creek- 
more called on the Western Union Telegraph Company 
for a verification of the telegram, and on receipt of 
same the verified or corrected telegram read as it was 
delivered to the Western Union Telegraph Company 
by Dr. Venters. About two hours elapsed between 
the original and the corrected telegram. 

Predicated on these facts W. P. Redding brought 
this action against the Western Union Telegraph Com- 
pany to recover damages pursuant to the provision of 
Section 4388 Revised General Statutes of Florida. 
The ad damnum part of his declaration being as fol- 
lows: 

“Whereupon said Dr. G. R. Creekmore subjected 
said Laura Elizabeth Redding to the usual treatment 
for diphtheria which was extremely painful in its 


nature and quarantined the residence of the Plaintiff | 


and Plaintiff was subjected to great anxiety and men- 
tal suffering and was forced to expend and incur large 
sums of money for medicine, physician’s fees, and 
nursing to his damage of $2,900.00. And the Plaint- 
iff claims of the Defendant the sum of $2,900.00. 

There was a trial resulting in a verdict and judg- 
ment for $2,500.00. A motion for new trial was de- 
nied and writ of error was taken to judgment. 

At the appropriate time, Defendant moved to strike 
the following portions of the declaration as here 
quoted: 

(1) “Which was extremely painful in its nature,” 
(2) “and plaintiff was subjected to great anxiety and 
mental suffering.” 

We think this motion should have been granted as 
to ground number two. Our statute (Section 4388 
Revised General Statutes of Florida) does not give 
damages where one is “subjected” to mental suffering 
but it provides damages for “mental anguish, distress 
or feeling, physical and mental pains and suffering 
resulting from the negligent failure to promptly trans- 
mit or promptly deliver such telegram, or because of 
the negligent failure to correctly transmit and deliver 
such telegram.” There may be a marked distinction 


- between actually suffering mental anguish and being 


“subjected” to it. 

Even if the declaration had alleged that the plaint- 
iff suffered mental anguish or mental suffering by 
reason of the negligent transmission of the said tele- 


gram the evidence as contained in the record utterly 
fails to prove such allegation. We think further that 
the facts presented wholly fail to make a case within 
the purview of our mental anguish statute. In its 
most unfavorable aspect the negligently transmitted 
telegram had the effect of confirming Dr. Creekmore’s 
diagnosis which was already known to Mr. Redding. 
The corrected telegram having been received in two 
hours had the effect of correcting any wrong impres- 
sion made by the negligently transmitted one. The 
record shows, however, that the antitoxin was ad- 
ministered about 12:00 to 1:00 o’clock in the day, 
that Mr. Redding did not see it administered and did 
not see his child from just before the administration 
of the antitoxin till about an hour by sun that after- 
noon, a period of four to five hours and from two to 
three hours after the corrected telegram was received, 
Such a state of facts in connection with an utter lack 
of testimony to prove the allegations of the declara- 
tion fall far short of a predicate for substantial statu- 
tory damages for mental anguish or mental pain. We 
do not hold that the telegram was not negligently 
transmitted and that under a different showing dam- 
ages might not have been recovered as authorized by 
the statute for mental anguish or mental pain 
suffered during the two hours from the original! to 
the corrected telegram or such as was directly attrib- 
uted thereto. 

We think that on the showing made Mr. Redding’s 
recovery is limited to the expense incurred by him 
for doctors, nurses, and drug bill as a result of admin- 
istering the diptheria antitoxin to Laura Elizabeth 
on receipt of and by virtue of the incorrectly trans- 
mitted telegram, exclusive of any such expenses that 
would have been incurred if the telegram had been 
transmitted correctly. 


The general law applicable to this case was fully 
covered in Western Union Telegraph Company v. Tay- 
lor, decided Nov. 1, 1927. Further discussion of it 
here would serve no useful purpose. 

The judgment below is reversed and a new trial 
awarded. 

Reversed. 

WHITFIELD, P. J., and BUFORD, J., concur. 
ELLIS, C. J. and STRUM and BROWN, JJ., concur 
in the opinion, filed November 8, 1927. 


In the matter of docketing the 
appeal in J. Nathan Bryan, A. F. 
Bass, H. O. Partin, F. W. Ames, 
and P. Tomasello, Sr., as the 
Board of County Commissioners 
of Osceola County, Florida, 
Petitioners, 
Vv 


Osceola County. 
The State 


of Florida, 
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Respondents. 


ELLIS, C. J. 


A document purporting to be a certified copy of 
the proceedings in the Circuit Court for Osceola Coun- 
ty relating to the validation of a certain bond issue 
was forwarded to the Clerk of this Court to be filed. 

Rule 11 of the Supreme Court provides that in all 
civil cases, except habeas corpus cases, the plaintiff in 
error, or appellant, shall file in the Supreme Court, 
within the time required by law, a duly certified trans- 


cript of the record and two copies thereof each of - 


which shall be clearly and legibly typewritten or 
printed in black ink and within the same time shall 
also serve the opposite party or his attorney with a 
typewritten or printed copy of the certified transcript, 
preserving in each of the said copies provided for the 
pages and order in the transcript. Said copies need 
not be certified. / 

“Should the plaintiff in error or appellant fail to comply 
with the provision of this rule the cause shall be dismissed on 
motion of the defendant in error or appellee upon the produc- 
tion of a certificate from the clerk of the court below, or from 
the judge if it have no clerk, that a writ of error or appeal 
has been sued out in such court, or upon producing proof 
that no copy of the transcript has been served upon the oppo- 
site party, or that copies have not been filed as required. The 
court may also of its own motion dismiss the cause for failure 
to comply with this rule; but for good cause shown the court 
may allow further time to comply therewith.” 

An Act of the Legislature approved June 4, 1927, 
and known as!House Bill No. 559 entitled “AN ACT 
to Amend Section 3298 of the Revised General Statutes 
of Florida, Relating to Hearing, Final Decree and 
Appeal in Proceedings to Validate Bonds,” constitutes 
the appellants’ authority for disregarding Rule 11 of 
the Supreme Court quoted above. 

Sections 3296 to 3302 Revised General Statutes 
prescribes the proeeedings in the matter of the valida- 
tion of municipal and county bonds. The law pro- 
vided for the filing of a petition against the State of 
Florida in the Circuit Court of the County in which 
the bonds had been issued to determine the authority 
for incurring the bonded debt. It was provided that 
on filing and presenting the petition the court should 
issue an order against the State of Florida to show 
cause, at a time and place designated in the order, why 
the bonds should not be validated and confirmed. 
Prior to the hearing a notice to tax payers and citizens 
of the county was required to be published in a news- 
paper, requiring them, at the time and place specified 
in the order, to show cause, if any they had, why the 
bonds should not be validated. The law provided that 
by the publication of the notice all tax payers and 
citizens of the county, municipality, taxing district 
or other political district, should be considered as 
parties defendant to the proceedings as if they had 
been named in the petition and served with process. 
Section 3298 provided for the hearing, order, final 
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decree and appeal. Provision was made for an appeal 
to the Supreme Court. No attempt was made to 
change the procedure which in all respects, except 
the time limit in which an appeal could be taken, re- 
mained the same as in other chancery cases. 

The Act of 1927, supra, sought to amend Section 
3298 Revised General Statutes particularly in the mat- 
ter of court procedure as applied to this court. After 
reducing the time for an appeal to fifteen days and 
limiting the return day of an appeal in such cases to 
twenty days the act provides that on the return day 
of the appeal the appellant “shall file in the Supreme 
Court a certified copy of all of the said proceedings, 
including a transcript of all the evidence taken therein 
before the Court. Upon application of either party, 
such evidence shall be duly certified by the judge who 
heard said cause and entered the decree appealed 
from.” 

The Act further provides that: “The certified copy 
of all of said proceedings, as aforesaid duly filed in 
the Supreme Court shall constitute the record upon 
which said appeal shall be heard in the Supreme 
Court.” 

Provision is made that a brief by the appellant 
shall be filed in the Supreme Court within ten days 
after the return day of the appeal and a copy shall 
be delivered by him to appellee, or his attorney, who 
shall have five days thereafter to file his brief a copy 
of which he shall deliver to appellant, or his attorney, 
who may reply thereto within five days. 


The Act then requires this Court to “proceed to con- 
sideration of said cause upon the record and briefs.” It 
provides that if request is made by either party for 
oral argument the “Court may enter an order setting 
down said cause for oral argument for the earliest 
practicable date” and thereafter the “Supreme Court 
shall give immediate consideration to said appeal and 
render its decision thereon in due course.” 


There are provisions that the decision shall be 
final after ten days and mandate shall issue forthwith 
if no petition for rehearing be filed and that appeals 
in such cases shall take priority in this Court over 
“all other civil cases” pending except habeas corpus 
cases. 

The purpose of the Act is very apparent. It was 
intended to secure a speedy and final determination 
by this Court of all appeals involving county or muni- 
cipal bond ‘issues. 

Rule 11 of the Supreme Court, to which reference 
Was made above, was intended to secure the identical 


. end in all civil cases; appeals in bond validation cases 


included. That rule, like the statute, requires the 
filing in this Court of only one certified transcript 
of the record. But the rule also requires that the 
court shall be supplied in addition thereto with two 
copies of the transcript; that they need not be certi- 
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fied copies but they shall be copies either typewritten 
or printed, but each preserving the paging and order 
in the transcript. 

This requirement of the rule makes for celerity 
in disposing of the business of this Court in civil cases 
and therefore harmonizes with the statutory purpose 
in that particular. 

Should the legislature seek to interfere with the 
inherent powers of the Court to regulate the conduct 
of its own business and by statutory enactment un- 
dertake to prescribe rules conceived by it to be better 
adapted for the orderly, efficient, economical admin- 
istration of justice, the effort would be a vain attempt 
to encroach upon the powers, duties and functions of 
a coordinate and coeval branch of the government; 
for the power to make its own rules for the conduct 
of its business is inherent in the Court. It exists 
independent of statute. It is not absolute but subject 
to limitations based upon reasonableness and conform- 
ity to constitutional and statutory provisions of gen- 
eral law. See Smith v. Guckenheimer, 42 Fla. 1, 27 


South. Rep. 900; Goodwin v. Bickford, 20 Okla. 91, 93 


Pac. Rep. 548, 129 Am. St. Rep. 729; Stevenson v. 
Milwaukee County, 140 Wis. 14, 121 N. W. Rep. 654, 
17 Ann. Cas. 901. 

But the Act does not attempt to interfere with the 
court’s power in the matter of the making of reason- 
able rules for the conduct of its business. There is 
nothing in the language of the Act from which the 
inference may be drawn that the court should not 
require more than the one copy of the transcript. 

There is nothing unreasonable in the requirement 
of the rule. Two, three or even four copies of a record 
can be made without any considerable expense in 
excess of the cost of the extra sheets of paper upon 
which the copies are made as the certified copy and 
the others are made at the same time and at the same 
stroke of the machine. 

The rule is not in conflict with the statute but on 
the other hand harmonizes with it. A rule of court 
should be construed so as to be in harmony with the 
statute if possible. See Seaboard Air Line Ry. v. 
Hess, 73 Fla. 444, 74 South. Rep. 500. 

The court is bound by the rules which must be 
construed as statutes are construed. See Merchants’ 
Nat. Bank of Jacksonville v. Grunthal, 39 Fla. 388, 
22 South. Rep. 685; Hoodless v. Jernigan, 51 Fla. 211, 
41 South. Rep. 194. 

Other provisions of the statute requiring this court 
to proceed to consideration of the cause upon the 
record and briefs and to give immediate consideration 
to the appeal do not constitute an effort on the part 
of the legislature to control the discretion of this 
Court in the matter of the orderly and efficient trans- 
action of its own business. The causes will in obedi- 
ence to the requirements of the statute be given pref- 
erence over other causes as the statute directs but the 


speed with which this Court will dispose of such cases 
and the finality of its decisions in such matters will 
be controlled by its own rules of procedure. 

The record will not be filed until the appellant con- 
forms to Rule 11, above referred to, in the matter of 
tendering two uncertified copies of the transcript 
preserving the paging and order of the certified copy. 

So ordered. 

STRUM and BROWN, Concur. 
WHITFIELD, P. J. and TERRELL and BUFORD, 
JJ., Concur in the Opinion, filed October 25, 1927. 


Willie Robertson, 
Plaintiff in Error, 
Vv. Escambia County. 
The State of Florida, 
Defendant in Error. 
STRUM, J. 

The plaintiff in error, whom we shall designate 
as the defendant, as he was in the court below, prose- 
cuted this writ of error from a judgment convicting 
him of the unlawful possession of intoxicating liquor. 

Prior to his arraignment the defendant moved the 
court “‘to suppress all evidence discovered in the search 
of the defendant’s private dwelling house by deputy 
sheriffs M. D. McArthur and L. B. Morgan,” the 
grounds of said motion being, in substance, that the 
evidence which forms the basis of this prosecution 
was obtained through an unlawful search of the de- 
fendant’s private dwelling, in that such search was 
conducted without a search warrant and was not made 
as an incident to a lawful arrest of the defendant. 

In support of that motion, testimony ore tenus 
was taken before the trial judge prior to the impane!- 
ing of the jury. From this testimony it appears that 
the two deputy sheriffs named in the motion were 
stationed at a recreation place for colored people near 
Pensacola, where on the evening in question a dance 
was in progress and where a large number of people 
had congregated. The officers noticed “‘a good dea! of 
drinking around the dance hall, and lots of bottles 
scattered around.” They undertook to ascertain the 
source of supply of the intoxicating liquor. Their at- 
tention was directed toward a nearby house by reason 
of the fact that a large number of people were passing 
to and from the house, one of such visitors being 
stopped by the officers and discovered to be in posses- 
sion of a bottle of intoxicating liquor. By lying down 
on the porch of the house and looking inside through 
a crack under the door, and also by a view of the 


.inside of the house through one of the windows, the 


officers saw the defendant and another person inside 
the house, the former being engaged in pouring a 


‘liquid from a large jug into coca-cola bottles, in which 


it was being dispensed to those calling at the house. 
The odor of “moonshine liquor” was very strong. 
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One of the officers, while standing outside a window 
of the house, received direct from the hands of the 
defendant’s companion in the house a small bottle of 
the liquor. The officers thereupon at the point of a 
pistol compelled the occupants of the house to admit 
them thereto, where they arrested the defendant and 
possessed themselves of the jug and coca-cola bottles 
just mentioned. The jug contained moonshine liquor. 
The officers had no search warrant. The defendant 
testified, without contradiction, that the house which 
was thus scrutinized and entered by the officers was 
his dwelling house; that he carried on no business 
there; that it was “just a place where he lived” and 
that he had lived there for sometime. The foregoing 


evidence was taken upon the motion to suppress, not 
upon the issues. 


The trial judge denied the motion to suppress, to 
which order the defendant excepted. Thereupon the 
defendant was arraigned and pleaded not guilty. A 
jury was then sworn to try the issues. To support 
the information, the State introduced as a witness one 
of the deputy sheriffs previously mentioned, who 
again described, in the presence of the jury, the con- 
ditions at the recreation resort, the manner by which 
his attention and suspicions were directed toward 
the house where he found and arrested the defendant, 
how he and his companion looked under the door and 
through the window of the house, how they detected a 
strong odor of moonshine liquor, how they saw the 
defendant pouring liquor from a large jug into small 
bottles, and how they then entered and arrested the 
defendant and the latter’s companion and took pos- 
session of the liquor and bottles found there. The 
testimony concerning the circumstances just referred 
to was substantially the same as the testimony given 
upon the motion to suppress. This was the only wit- 
ness for the State. The defendant introduced no evi- 
dence whatever upon the issues. In the testimony 
upon the issue, it does not appear, either by cross 
examination of the State’s witness or otherwise, that 
the deputy sheriffs were not armed with a valid search 
warrant when they entered the house in question, nor 
does it appear that such house was the dwelling of this 
defendant, or any other person. No objection was made 
by the defendant to the State’s evidence upon the issues, 
save one objection which was directed to a matter 
extraneous to the proposition relied on for reversal. 

The errors assigned are that the trial court erred 
in denying defendant’s motion to suppress the evi- 
dence; and in denying the defendant’s motion for a 


new trial. The latter motion was based primarily 


upon the grounds that the conviction was obtained 


bu the use of the evidence which was illegally acquired 

“and which was properly objected to;” and that the 

evidence was insufficient to sustain the verdict. 
While the defendant in a criminal prosecution has 


the right to insist that only competent evidence be 
introduced against him, he may waive that right, and 
he does waive it by failing to make proper and timely 
objections. Ordinarily, and subject to certain ex- 
ceptions not pertinent here, this principle applies to 
evidence incompetent under constitutional as well as 
statutory provisions and the general rules of evidence. 
Martin v. State, 232 Pac. Rep. 966; State v. Harts- 
field, 124 S. E. Rep. 629; Sedgwick, Stat. and Const. 
Law. p. 111; 6 R. C. L.-93; 27 R. C. L. 906; see also 
as illustrating the principles State v. Dowling, 107 
South. Rep. 267. The reasons underlying the rule 
just stated differ from those which occasion the rule 
forbidding the waiver by an accused of certain con- 
stitutional rights resting upon the public policy of the 
State as distinguished from a right personal to the 
accused. State v. Hartsfield, supra. Error, if any, 
in admitting evidence is waived by failure to object 
thereto. See Webb v. State, 242 Pac. Rep. 784. 
Although the defendant, prior to his arraignment, 
interposed a motion to suppress certain evidence upon 
the ground that it was procured by means of an un- 
lawful search and seizure, and although the defendant 
duly excepted to the order overruling that motion, he 
was not thereby relieved of the duty of objecting to 
the questioned evidence when it was offered on the 
trial of the issues if he desired to assign the admis- 
sion of such evidence as error. The preliminary in- 
terposition of such a motion prior to the trial, and an 
exception to an adverse ruling thereon, is not tanta- 
mount to a proper and seasonable objection to the 
questioned evidence at the trial upon the issue. 


In and of itself, a motion to suppress evidence ob- 
tained by illegal means, when interposed prior to ar- 
raignment, is not a part of the trial upon the issues. 
It is a preliminary or ancillary proceeding for the 
purpose of determining an issue collateral or incident- 
al to the issue raised by the indictment and plea, 
namely, whether or not the questioned evidence was 
lawfully obtained by the State. Weeks v. U. S., 232 
U. S. 282; 58 Law. Ed. 652; L. R. A. 1915-B 834; Ann. 
Cas. 1915-C 1177. While the evidence taken upon 
the motion may be resorted to in support of an ob- 
jection at the trial, the question determined upon such 
a motion has no immediate relation to the issue of 
the guilt vel non of the accused, nor can such evidence 
be considered in determining the sufficiency of the 
evidence to support the verdict. 

The functions of such a preliminary motion are 
(a) to test the legality of the search and seizure in: 
advance of the trial upon the issues, thereby enabling 
the trial judge to determine what ruling should be made 
if the illegality of the search be offered as an objection 
to the evidence at the trial; and (b) to establish a 
foundation for a timely objection at the trial if the 
motion to suppress be overruled. The necessity, in 
some instances, for the interposition of the motion 
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prior to trial is found in the rule frequently applied 
that ordinarily, and subject to certain exceptions (see 
Amos v. U. 8., 255 U. S. 313; 65 Law. Ed. 654; Gouled 
v. U. S. 255 U. S. 298; 65 Law Ed. 647; Agnello v. 
U. 8., 296 U. S. 20; 70 Law. Ed. 145; Holmes v. U. S., 
275 Fed. 49), a court will not halt the trial of the liti- 
gation in chief and embark upon the trial of a collater- 
al issue for the purpose of determining the competency 
or admissibility of proffered evidence as against an 
objection that it was procured by illegal means. 


Cornelius, in his recent work on Search and Seiz- 
ure (Sec. 10, p. 59), in discussing the limitations and 
restrictions upon the doctrine of the inadmissibility 
of evidence obtained by illegal search and seizure, 
says: “It is hardly necessary to add that if the evi- 
dence is ‘admitted without objection’, no error can 
be predicated thereon even though such evidence may 
have been illegally obtained.” And again, in Sec. 18 
(p. 79) of the same work, after calling attention to 
the fact that it is the safer practice to move, prior to 
the trial, for the suppression or return of the evidence 
illegally obtained, the same author says: “If the 
evidence is not objected to by the defendant upon the 
trial’, even though obtained through an illegal search 
and seizure, the defendant can not complain upon ap- 
peal that the evidence was inadmissible.” In Sec. 
249, p. 469, of the work just mentioned, the author in 
discussing the procedure in Federal jurisdiction fur- 
ther says: “The steps which the defendant must take 
to preserve his rights in the Federal Court are a 
motion to return the property or suppress the evidence 
prior to the trial, and if denied, an objection to the 
evidence when offered on the ground that it was il- 
legally obtained.”” That the defendant waives his ob- 
jection to such evidence by not objecting to it in the 
usual manner when it is offered upon the issues, even 
though he may have previously questioned its admis- 
sibility by a preliminary motion which has been over- 
ruled, is held by the Court of Appeals of Kentucky, 
the Court of last resort in that State, in Dukes v. Com., 
244 S. W. Rep. 74. At the trial of the case just men- 
tioned, the accused being charged with having posses- 
sion of intoxicating liquor for the purpose of sale, the 
warrant under which the search was made was offered 
in evidence. The defendant “excepted” to the reading 
of the warrant and moved to quash it. The motion 
was overruled and the warrant read. The Common- 
wealth proceeded with the introduction of the evi- 
dence obtained by means of the search, no further 
objection to such evidence being offered by the de- 
fendant. The appellate court held in effect that al- 
though the evidence was clearly incompetent if proper 
and timely objection were interposed thereto, the mere 
fact that the defendant excepted to the reading of 
the warrant and affidavit of which it was based, when 
they were offered in evidence, and moved to quash the 
warrant, did not render the officer’s testimony as 


to the search and the liquor discovered during the 
search incompetent evidence, though the search war- 
rant was invalid, such an exception and motion not 
constituting an objection to such evidence. See also 
Webb v. State, 242 Pac. Rep. 784; Martin v. State, 
232 Pac. Rep. 966; State v. Hartsfield, 124 S. E. Rep. 
629; State v. Berry, 253 S. W. Rep. 712; 10 R. C. L. 
933. The United States Circuit Court of Appeals, 
First Circuit, seems to have held the contrary. See 
Giles v. U. S., 284 Fed. 208. 


Notwithstanding the fact that the evidence was il- 
legally obtained, it is admissible unless seasonably ob- 
jected to at the trial. It is when this objection is 
made that its admissibility, as distinguished from the 
question of the legality of the method by which it was 
acquired, is determined. This court has recently held 
that evidence procured under an invalid search war- 
rant, when seasonably objected to, should not be ad- 
mitted to prove the guilt of one whose house has been 
unlawfully searched. Gildrie v. State, 113 South. Rep. 
704; see also cases cited in 24 A. L. R. 1359, et seq. 
and 32 A. L. R. 383, et seq. The same rule would 
also apply to evidence obtained by an unlawful search 
conducted without a warrant. But it is also well es- 
tablished that the admissibility of such evidence must 
be seasonably drawn in question, and unless objection 
is made to it at the time it is offered upon the trial of 
the issues, it will be admitted and considered as com- 
petent, even though a motion to suppress has been 
made and overruled prior to the trial, a failure to ob- 
ject at the trial being tantamount to a waiver of ob- 
jection. 

While a mere rule of practice will not be permitted 
to prevail over a constitutional right (See Gouled vy. 
U. S., supra, and although Sections 12 and 22 of the 
Declaration of Rights should be liberally construed to 
the end that the rights thereby secured will retain 
their practical and substantial value as conservators 
of personal security, nevertheless if the right in ques- 
tion be of such a character that it may be waived, it 
must be seasonably insisted upon, else the defendant, 
by his own inaction, may waive it. State v. Mitchell, 
25 S. E. Rep. 783, 1020; State v. Hartsfield, supia; 
Dukes v. Com., supra. See also State v. Dowling, 
107 South. Rep. 267. 

When the admissibility of evidence depends upon 


the legality of the search and seizure by which it was 


procured, and the latter question in turn depends upon 
the determination of a question of fact which is sus- 
ceptible of controversy, the better and safer practice 
is to move in advance of trial to suppress or restore 
the evidence in question, so that it will not become 
necessary to interrupt the progress of the trial for 


_ the determination of a controverted collateral issue, 


although such a preliminary motion is not always in- 
dispensable. See Amos v. U. S., supra; Gouled v. 
U. S. supra; Agnellor v. U. S. supra; and Holmes 
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y. U. S. 275 Fed. 49. There is considerable apparent 
diversity of opinion among the courts upon the proper 
procedure in cases of this nature in order to properly 
protect the defendant’s constitutional immunities. The 
cases may be substantially harmonized, however, by 
noticing the fact that where the preliminary motion 
was held unnecessary, the illegality of the search us- 
ually appeared from an admitted or uncontroverted 
state of fact, or from the face of the warrant or the 
affidavit upon which it was based,__therefore raising 
only a question of law; while in those cases in which 
the preliminary motion was held necessary, the ques- 
tion of the illegality of the search usually depended 
upon a controverted isue of fact. See State v. Owens, 
259 S. W. Rep. 100; 32 A. L. R. 383, et seq. and the 
notes to State v. Wills, 24 A. L. R. 1398. In Gildrie 
y. State, 113 South. Rep. 704, the defect appeared in 
the face of the affidavit and warrant, and therefore 
no controverted issue of fact was involved (See Amos 
y. U. S., supra), but timely objection to the evidence 
was made at the trial. 

In this case, the evidence admitted upon the trial 
of the issues, without objection from the defendant, 
is amply sufficient to sustain the verdict. It will be 
observed that it nowhere appears from the evidence 
taken or the other proceedings had upon the trial of 
the issues, upon which evidence and proceedings the 
verdict of guilty was rendered and upon which this 
final judgment is based, that such evidence was ob- 
tained in violation of the defendant’s constitutional 
immunities. It does not appear by that evidence, or 
by any other proceeding had upon the trial of the 
issues, that the house referred to in that evidence 
was the dwelling house of the defendant. It does not 
appear that the deputy sheriffs searched the house 
without a valid warrant. Although the evidence tak- 
en ore tenus upon the motion to suppress may suffi- 
ciently disclose these facts,__a question which we do 
not decide,__even if it does, the evidence adduced upon 
the issues, and not that presented upon the hearing of 
a preliminary or ancillary motion, must control in 
determining the sufficiency of the evidence to sustain 
the verdict. 

The evidence taken upon the issues being sufficient 
to sustain the verdict, and the defendant having made 
no objection at the trial to the admission thereof, 
whether or not the trial court erred in overruling the 
motion to suppress becomes merely an academic ques- 
tion which, by reason of the defendant’s waiver due 
to his failure to interpose seasonable objection at the 
trial, is no longer material. 

In Hart v. State, 89 Fla. 202, 103 South. Rep. 633; 
Jackson v. State, 87 Fla. 262, 99 South. Rep. 548, and 
Gildrie v. State, 113 South. Rep. 704, it appears by 
the evidence introduced upon the issues that the house 
searched was the dwelling of the defendant and that 


the search was made either without a search warrant 
or upon the pretended authority of an invalid search 
warrant, and in Tillman v. State, 81 Fla. 558; 88 
South. Rep. 377, that the search of the person of the 
defendant was without either a warrant or the exist- 
ence of other circumstances justifying it. For the 
reasons already stated, the principles announced in 
the several cases last cited are not applicable to the 
matters here assigned as error. 

The judgment is affirmed. 
ELLIS, C. J. and BROWN, Concur. 
WHITFIELD, P. J. and TERRELL and BUFORD, 
JJ., Concur in the opinion, filed November 8, 1927. 


STATE OF FLORIDA 
EXECUTIVE DEPARTMENT 
Tallahassee, Florida, 
November 4th, 1927. 
TO THE HONORABLE CHIEF JUSTICE AND 
JUSTICES OF THE SUPREME COURT OF THE 
STATE OF FLORIDA: 

At the 1927 session of the Florida Legislature, 
certain changes were made in the laws providing 
funds for the State Road Department subsequent to 
the adoption of the budget of such Department out- 
lining its expenditures for the ensuing year, and in 
order to enable the State Road Department to meet 
the contingency of a temporary shortage of funds with 
which to execute its budget and contracts based there- 
on, the Legislature at the 1927 session enacted the fol 
lowing entitled law: 

“An Act to authorize and empower the State Road Depart- 
ment of the State of Florida to Borrow Money at a rate of 
interest not to exceed Six Per Centum Per Annum Under 
Certain Circumstances and to provide the manner in which 
such money shall be repaid.” Approved June 2, 1927. 

By the terms of this Act, it is provided that when 
ever the resources of the State Road Department in 
any given year will prove insufficient to meet the ob- 
ligations incurred by the said Department in carrying 
out its budget of maintenance and construction for 
such a year, that the said Department by and with 
the consent of the Governor is authorized to borrow 
money at the rate of interest limited in said Act, for 
the purpose of meeting such obligations and carying 
on the work of the Department for the remainder of 
the said budget year, the amount authorized to be bor- 
rowed in any one year being limited by an amount 
estimated by the Department as its resources for the 
year and restricted to an amount not in excess of 
twenty per cent of such estimated resources for such 
year, it being also expressly provided that said sums 
borrowed shall be paid in full before the Department 
shall be authorized to borrow on the estimate for any 
succeeding year. 

By section 2 of this Act, it is provided that all pay- 
ments of principal and interest shall be by warrant 
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drawn by the Comptroller on the State Treasurer in 
the manner provided in section 1194 of the Revised 
General Statutes of Florida. 

Pursuant to this Act, and based upon the pro- 
ceeding of the State Road Department, certified 
copies of which are transmitted to you in this com- 
munication, on October 3rd, 1927, I consented to the 
borrowing by said State Road Department of the sum 
of two million dollars, or so much thereof as said 
Department deemed necessary to meet the emergency 
recited in the proceedings which lead up to my ap- 
proval of the same, said loan to be for a period not 
exceeding ninety days, with such extension or exten- 
sions as may be found necessary to meet the exigencies 
of the occasion, and said loan to be at a rate of inter- 
est not to exceed six per centum per annum. 


Acting by authority of the proceedings above men- 
tioned, and of the said Statute (Chapter 12297, Acts 
of 1927), the State Road Department has negotiated 
with the Capital City Bank of Tallahassee, Florida, 
to make to said Deparment, a portion of the loan 
so authorized as aforesaid, and to evidence the same, 
said State Road Department has given to said bank 
its non negotiable written promise to repay the 
amount borrowed with interest on or before ninety 
days after date. 


Adequate appropriations were made at the 1927 
session of the Legislature to enable the State Road 
Department to repay all of the money so proposed to 
be borrowed under authority of the above mentioned 
proceedings but the moneys so appropriated have not 
yet been collected in full, although same are in immedi- 
ate prospect of being collected on or about the date of 
the maturity of the proposed loan. 

It therefore appears that all moneys thus pro- 
posed on short term loans, by said State Road Depart- 
ment, under the Act aforesaid, are fully covered by 
existing appropriations made for the next ensuing 
two fiscal years, by the general appropriation act 
passed by the legislature of 1927, but that owing to 
the fact that the money to meet these appropriations 
is temporarily not available and will not be available 
until collected in the course of collection of anticipated 
current revenues, provision for raising which has 
been made by taxation provided by the Legislature. 

The Attorney General of the State of Florida has 
approved the validity of the above mentioned chapter 
12297, Acts of 1927, authorizing the above mentioned 
loan, as well as proceedings taken by the department 
and by me as Governor, under said Act, said Attorney 
General stating that he based his approval of same 
upon consideration of the fact that funds to meet the 
repayment of the moneys borrowed must be consid- 


ered in esse for the payment of the notes made and ° 


proposed to be made by the State Road Department 
to carry out said loan, provision having already been 


made in existing laws for the levy and collection of 
gasoline and other taxes for the benefit of the State 
Road Department sufficient to repay the amounts 
borrowed out of existing appropriations and contem- 
plated revenues during the next two years. State ex 
rel. Rankin, Atty. Gen. vs. State Board, 197, Pac. 
988. 

However, Section 6 of Article IX of the Constitu- 
tion of the State of Florida provides as follows: 

“Section 6, The Legislature shall have power to provide for 
issuing State Bonds only for the purpose of repelling invasion 
or suppressing insurrection, or for the purpose of redeeming 
or refunding bonds already issued, at a lower rate of interest.” 
and Section 24 of Article IV of the Constitution pro- 
vides: 


“Section 24. The Treasurer shall receive and keep all funds 
bonds, and other securities, in such manner as may be pre- 
scribed by law, and shall disburse no funds, nor issue bonds, 
or other securities, except upon the order of the Comptroller 
countersigned by the Governor, in such manner as shall be 
prescribed by law.” 


I now have before me an order of the Comptroller 
drawn upon the State Treasurer in the manner pro- 
vided in Section 1194 of the Revised General Statutes 
of Florida, for the payment under Section 2 of said 
Chapter 12297, Acts of 1927, of the amount of interest 
due the Capital City Bank on a loan made by it to the 
State Road Department under the term of said act 
and the proceedings hereinbefore referred to and I 
therefore request, by authority of the power vested 
in me as Governor of the State of Florida by Section 
13 of Article IV of the Constitution of the State of 
Florida, that you render to me your opinion in writing 
as provided in said last mentioned provision of the 
Constitution, as to whether or not it is my executive 
duty as Governor of the State of Florida to counter- 
sign said warrant so drawn by the Comptroller on 
the Treasurer, in view of the provisions of Section 
6 of Article IX of the Costitution of the State of Flor- 
ida, which prohibits the issuance of State bonds for 
the purpose of constructing or maintaining state 
roads, and also that you interpret for me said Section 
6 of Article IX of the Constitution of the State of Flor- 
ida, above referred to by advising me whether or not 
temporary loans of money under Chapter 12297, Acts 
of 1927, to the State Road Department, constitute a 
violation of such section 6 of Article IX of the Con- 
stitution, such as would authorize me as Governor, in 
the performance of my executive duties, to refuse to 
countersign the warrant tendered to me to be counter- 
signed, and which it is my executive duty to counter- 
sign as provided by Section 24 of Article IV of the 
Constitution of this State, unless I can justify as re- 
fusal to do so because same would violate said Section 
6 of Article IX of the Constitution of Florida. 

My request for your written opinion in the matter 
is based upon Section 13 of Article IV of the Consti- 
tution of Florida, as followed by you in the following 


or 


- 
i= 
4 
4 
— 
i 
ae 
4 
| ( 
+ 
‘ 
a ] 
1 
‘ 
> 
- t 
q 
4 
| 
: 
f 


cases where opinions to the Governor have been rend- 
ered under similar circumstances. Advisory Opinion 
to Governor Reed, 13 Fla. 699; Advisory Opinion to 
Governor Re Signing Warrants to Pay Special Ex- 
penses Legislators Extra Session 1925 Legislature, 
107 So. 366. 
Respectfully submitted, 
JOHN W. MARTIN, 
GOVERNOR OF FLORIDA. 


CHAPTER 12, 297. (No. 492) 

AN ACT to Authorize and Empower the State Road De- 
partment of the State of Florida to Borrow Money at a Rate 
of Interest not to Exceed Six Per Cent Per Annum under 
Certain Circumstances and to provide the manner in which 
such Money shall be Repaid. 

BE IT ENACTED BY THE LEGISLATURE OF THE 
STATE OF FLORIDA: 

Section 1. That whenever it shall appear to the State 
Road Department that the resources of the Department in 
any given year will prove insufficient to meet the obligations 
incurred by the said Department in carrying out its budget of 
maintenance and construction work for such year, the said 
Department by and with the consent of the Governor shall be 
and is hereby authorized and empowered to borrow money at 
a rate of interest not to exceed six per cent per annum, for 
the purpose of meeting such obligations and carrying on the work 
of the Department for the remainder of said budget year. 
Provided, however, that it shall be unlawful for said department 
to borrow any sum of money in any one year in excess of 
twenty per cent of the amount estimated by them as the re- 
sources of the Department for such year, which said sum or sums 
so borrowed shall be paid in full before the Department shall 
be authorized to borrow on the estimate for any succeeding 
year. 

Section 2. That all payments of principal and interest 
made under Section 1 of this Act shall be by warrant drawn 
by the Comptroller of the State Treasurer in the manner pro- 
vided in Section 1194, of the Revised General Statutes of Florida. 

Section 8. This Act shall take effect upon its becoming 
a law. 

Approved by the Governor June 2, 1927. 

STATE OF FLORIDA 
OFFICE OF SECRETARY OF STATE. 

I. H. CLAY CRAWFORD, Secretary of the State of Florida, 
DO HEREBY CERTIFY that the above and foregoing is a 
true and correct copy of Chapter 12-297 (No. 492), laws of 
Florida, session 1927, as approved by the Governor and filed 
in this office. 

THE GREAT SEAL 
OF THE STATE OF 
FLORIDA, 

Given under my hand and the Great Seal of the State of 
Florida at Tallahassee, the Capitol, this 21st day of October 
A. D. 1927. 

H. CLAY CRAWFORD, 
Secretary of State. 

Whereas, by the terms of Chapter 12297, enacted by the 
Legislature of 1927, and approved by the Governor June 2nd, 
1927, it is provided that whenever it shall appear to the State 
Road Department that the resources of the Department in any 
given year will prove insufficient to meet the obligations in- 
curred by the Department in carrying out its budget of con- 
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struction and maintenance work for such year, that the Depart- 
ment by and with the consent of the Governor shall be and 
is authorized and empowered to borrow money, not to ex- 
ceed twenty per cent of the estimated resources of the De- 
partment for said year, at a rate of interest not to exceed 
six per cent per annum, for the purpose of meeting such ob- 
ligations and carrying on the work of the Department for the 
remainder of the said budget year; and 

Whereas, it now appears to this Department that the re- 
sources of the Department for the remainder of the present 
budget year will prove insufficient to meet the obligations in- 
curred by the Department in carrying out its budget of con- 
struction and maintenance work for such year by reason of 
the following contingencies, that is to say: 

1. Because of the decrease month by month in the funds 
coming to the Department from its share of the tax collected 
on gasoline; 

2. Because of a deficit of $300,000.00 in the amount ex- 
pected to be received from the ad valorem tax for the State 
Road Fund; 

3. Because of the elimination by the Legislature of 1927 of 
the advalorem tax heretofore levied for the State Road Fund; 
and 

4. Because of the appropriation to other purposes of a por- 
tion of the inspection tax on gasoline which formerly was 
apportioned to State Road funds: and 

Whereas, because of the advantageous bids which have been 
and are being received for road construction work, and the ma- 
terial contribution which the work of the Department makes to 
relieve unemployment during this time of depression, it has 
not been deemed wise by the Department to curtail its pro- 
gramme of construction to an extent which would affect the 
general progress of the work, and 

Whereas, it is now apparent to this Department that it is 
necessary in order to meet its obligations incurred for con- 
struction and maintenance work during the present year that 
the Department borrow such sum of money as shall be aeces- 
sary to discharge its obligations and keep its work going for the 
period of the next three months, or until the monies derived 
from automobile license taxes shall begin to come in; 

NOW, THEREFORE, BE IT RESOLVED BY THE STATE 
ROAD DEPARTMENT OF THE STATE OF FLORIDA, That 
this Department, by and with the consent of the Governor do 
borrow the sum of Two Million Dollars or so much thereof as 
shall be necessary for the purposes above set out, for a period 
of ninety days, and at a rate of interest not exceeding six per 
cent per annum. 

Be it Further Resolved, That the Chairman of this De- 
partment be and he is hereby authorized and empowered to 
negotiate and effect a loan of Two Million Dollars or so much 
thereof as he may find necessary for the purposes aforesaid, 
for a period of ninety days, and to agree to pay therefor not 
more than six per cent interest per annum thereon, and that 
he be and he is hereby authorized and empowered to execute, 
sign and deliver such document, paper or debenture by, on be- 
half and in the name of this Department, as may be necessary 
to procure the said loan. 

Be it Further Resolved, That in effecting the said loan the 
said Chairman be and he is hereby directed to give preference 
to banking institutions situate within the State of Florida. 

Be it Further Resolved, That this Department does hereby 
officially find and certify that the said sum of Two Million 
Dollars proposed to be borrowed as aforesaid, is less than twenty 
per cent of the amount estimated by said Department as the 
resources of said Department for said year. 

Be it Further Resolved, That His Excellency, Hon. John W. 
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Martin, Governor of the State of Florida be, and he is hereby 
respectfully requested to give his official consent to the bor- 
rowing of the said sum of money as aforesaid, in accordance 
with the terms and provisions of said Act of the Legislature. 
Adopted by State Road Department by unanimous vote of 
all members, in regular quarterly meeting assembled this 3rd 
day of October A. D. 1927. 
Witness our hands 
(Signed) F. A. Hathaway, 
Chairman. 
(Signed) W. J. Hillman, 
(Signed) I. E. Schilling, 
(Signed) E. P. Green, 
(Signed) J. H. Bayliss. 
STATE OF FLORIDA 
State Road Department. 
I. W. P. Bevis, Secretary of the State Road Department of 


the State of Florida, hereby certify that the above and foregoing 
is a true and correct copy of a resolution adopted by the State 
Road Department at its regular quarterly meeting held in the 
City of Tallahassee on Oct. 3rd A. D. 1927, original of which is 
on file and of record in this office. 

In Testimony Whereof, I have hereunto set my hand and 
affixed the Seal of the State Road Department this the 10th day 
of October A. D. 1927. 
(SEAL) 
of the State Road 
Department of Florida. 


Whereas, the State Road Department of the State of Flor- 
ida by resolution duly adopted at a regular meeting of the said 
Department held in Tallahassee, October 3rd, 1927, has officially 
made it known to me as Governor of Florida, that the resources 
of the said Department for the present year will prove insuffi- 
cient to meet the obligations incurred by the said Department 
in carrying out its budget of maintenance and construction 
work for such year, and 


W. P. Bevis, 
Secretary. 


Whereas, said Department has officially found and deter- 
mined that it is necessary in order to meet the said obligations 
and carry on the work of said Department to borrow the sum 
of Two Million Dollars, or so much thereof as may be found 
necessary for the purposes aforesaid, and 


Whereas, it has further been made officially known to me 
by the said Department that the said sum of Two Million 
Dollars is less than twenty per cent of the amount estimated 
by said Department as the resources of said Department for the 
said budget year, and 

Whereas, the said State Road Department in and by the 
said resolution aforesaid, has officially requested the consent 
of the Governor to the borrowing of said money, as provided 
by law. 

NOW, THEREFORE, I, JOHN W. MARTIN, Governor of 
the State of Florida, by virtue of the power and authority by 
law vested in me by Chapter 12297, Laws of Florida, Acts 
of 1927, do hereby consent to the borrowing of said money by 
the said Department, that is to say, do give consent to the bor- 
rowing by said State Road Department of the sum of Two 
Million Dollars, or so much thereof as may be deemed and found 
necessary for the purposes aforesaid, for a period of ninety 
days, with such extension or extensions as may be found neces- 
sary by the exigencies of the occasion, and at a rate of in- 
terest not to exceed six per cent per annum. 

In Testimony whereof, I have hereunto set my hand, this 
the 8rd day of October, A. D. 1927. 


(Signed) J ohn W. Martin, 
Governor. 


STATE OF FLORIDA, 
State Road Department. 

I, W. P. Bevis, Secretary of the State Road Department of 
the State of Florida, hereby certify that the above and foregoing 
is a true and correct copy of the consent of the Governor io the 
borrowing of Two Million Dollars by the State Road Department, 
original of which is on file in this office. 

In Testimony Whereof, I have hereunto set my hand and 
affixed the Seal of the State Road Department this the 10th 
day of October, A. D. 1927. 


(SEAL) W. P. Bevis, 

of the State Road Secretary, 
Department of Florida. 

No. 1 $20,000.00 


STATE OF FLORIDA 
STATE ROAD DEPARTMENT. 

Ninety days after date, the State Road Department of the 
State of Florida, promises to pay Capital City Bank, Tallahassee, 
the principal sum of Twenty Thousand Dollars at the office of 
the State Treasurer of Florida, in Tallahassee, or in Jackson- 
ville, Florida, for value received, with interest at the rate of 
five per centum (5%) per annum from date until paid. 

This obligation is one of, and included in, a series of non- 
negotiable notes of even date herewith and of like tenor and 
effect, aggregating the sum of Two Million Dollars ($2,000,- 
000.00) issued by the State Road Department of Florida for 
money borrowed by said Department by and under the pro- 
visions of a resolution duly and unanimously adopted by said 
Department at the regular quarterly meeting thereof held in 
the City of Tallahassee on the Third day of October, A. D. 
1927, and authorized by An Act of the Legislature of the State 
of Florida of 1927, approved June 2nd, 1927, and entitled: 
“An Act to Authorize and Empower the State Road Depart- 
ment of the State of Florida to Borrow Money at a rate of 
Interest not to Exceed Six Per Cent Per Annum under Certain 
Circumstances and to Provide the Manner in which such Money 
shall be Repaid,” being Chapter 12,297 Laws of Florida, 1927. 

IT IS HEREBY RECITED AND CERTIFIED: That all 
acts, conditions and things required to be done precedent io 
and in the issuance of this note by the laws of the State of 
Florida have duly happened and been performed; that consent 
to the borrowing of said sum of money has been duly given 
by the Governor of Florida; that it is made the duty of the 
State Road Department to pay and redeem the said note as it 
matures, and to pay the interest thereon as it accrues, upon 
vouchers issued by the Secretary of the Department and coun- 
tersigned by the Chairman, and paid by warrants issued by the 
State Comptroller upon the State Treasurer, and that the 
total indebtedness of the said Department, including this note, 
does not exceed any constitutional or statutory limitation, and 
that the total sum borrowed by the Department under authority 
of said resolution and Act, does not exceed twenty per cent 
(20%) of the amount estimated by the Department as its re- 
sources for budget year in which the same is borrowed. 

WITNESS the signature of the Chairman of the State 
Road Department of the State of Florida, attested by the Sec- 
retary thereof, and the official seal of said Department, this 
1st day of November, A. D. 1927. 

F. A. Hathaway, 


Chairman. 
Attest: 
SEAL OF THE STATE 
ROAD DEPARTMENT 
OF FLORIDA. 
W. P. Bevis, 
Secretary. 
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CONSENT to the borrowing of the money covered and rep- 
resented by the within Note duly given by His Excellency, Hon. 
John W. Martin, Governor of Florida, October 3rd, 1927. 

FORM AND VALIDITY approved by Hon. Fred H. Davis, 
Attorney General, October 17th, 1927. 

Sir: 

Your communication of the 4th instant requests the opinion 
of the Justices of this Court whether it is your executive duty 
as Governor of the State of Florida to countersign certain 
warrants drawn by the Comptroller of the State on the State 
Treasurer for the payment of interest due a certain Bank in 
this city on a loan made by it to the State Road Department 
under the terms of Chapter 12297 Acts of 1927, and the pro- 
ceedings of that Department whereby it was resolved that the 
resources of the Department for the remainder of the present 
budget year will prove insufficient to meet the obligations in- 
curred by the Department in carrying out its budget of con- 
struction and maintenance work for such year. 

You also request an interpretation of Section 6 of Article 
IX of the State Constitution, which relates to the matter of 
issuing State Bonds. - 

In the view we have of the subject matter of your commun- 
ication the two questions are so intimately related that the 
consideration of the latter necessarily involves the former, 
because it is clearly not your executive duty under the Con- 
stitution of the State to countersign warrants of the Comp- 
troller upon the State Treasurer which are not drawn in pur- 
suance of appropriations made by law. Sec 4, Article IX Con- 
stitution. 

Assuming that the Act referred to contains an appropriation 
of public funds, although it is not specific either as to amounts 
or funds appropriated, nor is it made in suitable or appropriate 
words, it may be treated as an appropriation by implication so 
that its sufficiency under Section 4 of Article IX of the Con- 
stitution may be deemed established. 

The question recurs therefore upon your duty under the 
Constitution to countersign the warrants for the purpose stated 
in your communication. 

The Road Department is a State Agency and component 
part of the State Government. The product of its work is State 
property, it exercises a part of the Sovereign power of the 
State and its activities are supported by funds created by State 
taxes and Federal aid funds. A debt therefore incurred by the 
Road Department pursuant to lawful authority is a State ob- 
ligation, whether it matures in a long or short time. 

In construing a similar clause in the Constitution of 1868, 
the Supreme Court, speaking through Mr. Chief Justice Randall, 
said that a State bond is only a promise to pay the principal 
and interest of its debts equally binding upon us whether it 
be in the form of a bond or an open indebtedness, and that 
the “issue and sale of bonds for the purpose of raising funds 
with which to pay the current and future ordinary expenses of 
the State is not warranted by the Constitution.” Cheney v. 
Jones, 14 Fla. 587. 

In these particulars the Constitution of 1885 means the 
same as did the Constitution of 1868. The instrument upon 
which money was borrowed in this case is under the seal of 
the State Road Department of the State of Florida, Davenport 
v. Dodge County, 105 U. S. 237, 26 L. Ed. 1018. 

The constitutional provision under consideration in the 
Cheney case provided as follows: “The Legislature shall pro- 
vide for raising revenue sufficient to defray the expenses of 
the State for each fiscal year, and also a sufficient sum to pay 
the principal and interest of the existing indebtedness of the 
State.’ “The Legislature shall have power to provide for 
issuing State bonds bearing interest for securing the debt, 
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and for the erection of State buildings, support of State insti- 
tutions and perfecting public works.” 

The construction and maintenance of State roads are now 
among the current expenses of the State, to defray which 
expenses the Constitution, Section 2, Article IX, commands the 
legislature to provide for raising revenue sufficient for each 
fiscal year. The Constitution contemplates that State expenses 
shall not exceed the revenue raised for each fiscal year, and 
that provision for raising revenue sufficient to defray the ex- 
penses of the State for each fiscal year shall be made by the 
legislature by means other than borrowing money by issuing 
State bonds or promises for the State to pay the amount bor- 
rowed in the future, with interest, since, under Section 6, 
Article IX of the Constitution, State bonds can now be issued 
“only for the purpose of repelling invasion or suppressing in- 
surrection.” The spirit as well as the letter of this Section should 
be preserved and given full force and effect. Its purpose should 
not be defeated or frittered away by any narrow or technical 
construction. The Constitution does not contemplate that State 
revenues may be anticipated or supplemented by money bor- 
rowed upon promises to pay in the future, made for the State 
by a State agency. Where appropriations for State expenses 
may be made dependent upon future collections of revenue, 
the appropriations may be made available to pay such ex- 
penses when the collections are made. 

Prior to the adoption of the Constitution of 1868 the State 
indebtedness was approximately one hundred and fifty thousand, 
two hundred dollars. In the Cheney case it was held that the 
power of the Legislature to issue bonds was circumscribed and 
limited to the issuing of bonds for securing existing public in- 
debtedness, the erection of State buildings, the support of State 
institutions and perfecting public works. “The Constitution,” 
said the court, “has specified these as the objects for which 
bonds may be authorized.” “We think it was intended to pre- 
vent the profligate increase of the public burdens by putting 
afloat promises to pay more than we receive; to prevent the 
decrepiation of our credit by hawking it about at a large dis- 
count for the sake of temporary relief, almost sure to result 
in future disaster.” 

When the Constitution of 1885 was adopted the two sections 
were recast. Section 2 of Article IX provides that: “The Legis- 
lature shall provide for raising revenue sufficient to defray the 
expenses of the State for each fiscal year, and also a sufficient 
sum to pay the principal and interest of the existing indebted- 
ness of the State.” Upon the matter of issuing bonds, or as ‘the 
Supreme Court said, promises to pay or open indebtedness. 
Section 6 of the same Article provides that: “The Legislature 
shall have power to provide for issuing State bonds only for the 
purpose of repelling invasion or suppressing insurrection or 
for the purpose of redeeming or refunding bonds already issued 
at a lower rate of interest.” It thus withheld the power to issue 
bonds, incur indebtedness by promissory notes or otherwise for 
the purpose of supporting State institutions, erecting State 
buildings and perfecting public works. 

The modification of the provision contained in the Consti- 
tution of 1868 relating to the isuing of bonds as construed by 
the Supreme Court in Cheney v. Jones, supra, is evident from 
the language of the Constitution of 1865 upon that subject. 

While Chapter 9312, Acts of 1923, provides that the budget 
of construction and maintenance work shall bear a co-ordinate 
relation to the estimated income for the year, no limit of time 
is fixed for the running of the loan provided for by Chapter 
12,297, Acts of 1927, nor when it shall be incurred during 
the year after the budget is completed, nor the form of the 
obligation to be issued, nor is the authority to borrow limited 
to obligations incurred for work actually completed within the 


. 


budget plan for the year. In our view any attempt to authorize 
an agency of the State to borrow money or issue any promise 
to pay which would be an obligation of the State for antici- 
pated public work, is in violation of the provisions of the Con- 
stitution upon that subject. 

We are, therefore, of the opinion that it is not your duty 
under the Constitution to countersign such warrants for the 
payment of either principal or interest upon such indebtedness. 

Very respectfully, 
W. H. ELLIS, 
Chief Justice. 
J. B. WHITFIELD, 
LOUIE W. STRUM, 
ARMSTEAD BROWN, 
RIVERS BUFORD, 


Justices. 
To his Excellency, 
John W. Martin, 
C. H. Heller, 
Appellant, 
Vv Duval County, 


V. Zambetti and D. Esposito, 
partners as Art and Ornamental 
Stone Company, 

Appellees. 
ELLIS, C. J. 

The appellees exhibited their bill against C. H. 
Heller in the Circuit Court for Duval County to en- 
force a lien for labor and material furnished in the 
construction of a house for appellant in East Jackson- 
ville. 

The issue between the parties, as presented by the 
pleadings, was whether two notes, which were ex- 
ecuted and delivered by the appellant to the appellees 
for seven hundred and ninety-five dollars each, were 
given in acknowledgment by the appellant of the bal- 
ance due the appellees on the contract for the con- 
struction of the house in the settlement of all differ- 
ences between them, or whether the appellants were 
to perform other work, make certain changes and al- 
terations and finish certain construction work claimed 
by the appellant to have been left unfinished by ap- 
pellees when the notes were given. 

The appellees claim that when the notes were ex- 
ecuted the balance due upon the contract and for cer- 
tain extra work amounted to about $1,875.00 and that 
the parties agreed upon a balance: of $1,590.00 in set- 
tlement for which the notes were executed. The ap- 
pellant claims that he owed nothing for extra work 
and material beyond some inconsiderable sum and that 
he executed the notes on ‘the promise of the appellees 
to complete the construction work, which he says was 
unfinished, and make certain alterations in the build- 
ing which the apellees had failed to do. 

A master was appointed to take the testimony of- 
fered by the parties and report it with his findings 
to the court. This was done and the chancellor by his 
decree confirmed the master’s findings of fact which 
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were for the complainants, appellees here, and de- 
creed the relief sought, finding the amount due to be 
$1,590.00 and interest at 8% from May 24, 1922. 

From this decree an appeal was taken. Accord- 
ing to the view we have of the case much unnecessary 
evidence was taken to establish a certain situation that 
was admitted by both parties, namely: that there was 
a contract to build a house at a certain price; that the 
parties agreed upon a sum due as the balance and evi- 
dences of that indebtedness given and received in the 
form of promissory notes; the difference between the 
parties being that one said they were given in settie- 
ment and the other said they were given on condition 
that other things were to be done before the contract- 
ors should have a right to demand payment according 
to their terms. 

The evidence upon that point was conflicting, pre- 
ponderating___as we read the record__heavily in favor 
of the complainant. 

We do not agree with counsel for the appellant 
that the complainants based their suit upon one cause 
of action and obtained a decree upon a different one. 
The cause of action rested upon the right to enforce 
a statutory lien for labor and material in the con- 
struction of a building for the defendants; the com- 
plainants alleging that the amount due therefor had 
been agreed upon by the parties and set forth in 
written documents in the form of promissory notes. 

There is no error in the decree, so it is affirmed. 
STRUM and BROWN, JJ., concur. 

WHITFIELD, P. J. and TERRELL and BUFORD, 
JJ., concur in the opinion, filed November 21, 1927. 


John J. Harrison, Ruel H. Thiot, 
Et 

Appellants, 

v. Orange County. 
Mollie Speer, joined by her husband, 
W. L. Speer, as next friend, 
Appellee. 

BROWN, J. 

This was a bill filed by Mrs. Mollie Speer, joined 
by her husband as next friend, to quiet title to certain 
real estate in Orlando, Florida. The suit was defend- 
ed by Mrs. Ruel Thiot. It appears that J. A. Peters 


in his lifetime owned a plot of land thirty-five feet — 


wide on West Church Street, Orlando, Florida, and 
John J. Harrison had purchased another plot just 
west of the Peters’ lot and fronting sixty-seven feet 
on the same street. Harrison married Peters’ daugh- 
ter in 1886. He went away in 1887 or 1888 and never 
returned. There was some evidence tending to show 
that he had died shortly after leaving. He left a wife 


-and two children, one of them being the defendant, 


Mrs. Ruel Thiot, and the other a son who died in in- 
fancy. Shortly after this, in 1890, Mr. J. A. Peters 


. 
di 
jo 
th 
en 
pr 
; se 
in 
ar 
al 
de 
fa 
lo 
bi 
ve 
di 
0! 
P 
a 
t 
| e 
2 By 0 
— p 
I 
h 


died, and his widow took the two houses on the ad- 
joining lots above mentioned and moved and joined 
them together, in 1890 or 1891. The two lots were 
enclosed with a fence extending entirely around the 
property, and that fence was maintained until some 
seven or eight years prior to the bringing of the suit 
in this cause. Mrs. Peters resided on the property 
and paid the taxes thereon until her death in 1923, 
and by specific description willed the property to her 
daughter, Mrs. Mollie Speer, who, though she had a 
family of her own, had lived with her mother and 
looked after her during all these years. Mrs. Speer 
based her claim of title upon the alleged title by ad- 
verse possession of her mother'up to the time of. her 
death, after which time Mrs. Speer continued to reside 
on the property, claiming the same under her mother’s 
will. Mrs. Peters had no paper title. 

Shortly after her husband’s death in 1890, Mrs., 
Peters paid off a mortgage given by John J. Harrison, 
covering the lot which Harrison had purchased as 
above stated, and the deed which had been made out 
to Harrison, together with the mortgage, was deliv- 
ered to her. It will thus be noted that for a period 
of about thirty-two years Mrs. Peters occupied this 
property, and there was evidence before the chancel- 
lor to the effect that during this period she was in 
complete possession of both lots, occupying them as 
her home, the house resting partly on both, and cul- 
tivating flowers and shrubs, and raising chickens and 
otherwise exercising possession of the entire property, 
including the lot in question. In fact, it may be said 
that the evidence was quite strong to the effect that 
Mrs. Peters claimed to be in possession of the property 
as owner and that she had the reputation in that vicin- 
ity of being the owner of the property. There was, 
however, some rather vague evidence by a son of Mrs. 
Peters and his wife to the effect that there was a gen- 
eral understanding, soon after his father’s death, that 
his mother should be allowed to live on and retain 
possession of the property as long as she lived. Mrs. 
Thiot, who was then but a child, testified that she 
was afterward told by members of the family that 
this was the understanding and she therefore made 
no effort to assert her title. Mrs. Thiot was born in 
1886 and was, therefore, thirty-eight years old when 
the bill was filed, seventeen years after she became 
twenty-one. Some two years after Harrison had dis- 
appeared, Mrs. Harrison obtained a divorce and mar- 
ried again, and shortly thereafter moved to Tampa, 
taking with her her daughter Ruel. So. Mrs. Thiot 
had lived in Tampa from early in life until this bill 
was filed, occasionally visiting her grandmother, 
Mrs. Peters, during her lifetime. She testified that 


she never had any knowledge that her grandmother 
was claiming to be the owner of the lot in question. 
The testimony was taken before a master, and upon 
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final hearing the chancellor rendered a decree in favor 
of the complainant and adjudicated her to be the fee 
simple owner of the property involved. From this 
decree, this appeal was taken. 

It is contended by appellants that certain evidence 
offered in behalf of complainant upon the issue of 
adverse possession on the part of Mrs. Peters would 
not be sufficient to establish title in her in the ab- 
sence of actual notice of such adverse claim being 
brought home to appellant, Mrs. Thiot, who did not 
live in that vicinity, but more than a hundred miles 
away. There is also some contention that Mrs. Speer 
was claiming to hold adversely under the mortgage 
which her mother had paid off, but we do not find 
this contention to be sustained by the weight of the 
evidence. It appears that Mrs. Peters paid off the 
mortgage and thereafter claimed to be the owner of 
the property. It is quite possible that the fact that 
the deed which had been made out to Harrison was 
delivered to her, in connection with her paying the 
balance secured by the mortgage, and the further evi- 
dence that she had the houses moved together and 
completed, may have, and probably did, cause Mrs. 
Peters to get the idea that she thereby became the 
sole owner of the property. However, the weight of 
the evidence was merely to the effect that thereafter 
she claimed to be the owner without stating the basis 
for such claim. 

Appellant cites the case of Woods v Montevallo 
Coal & Transp. Co., 84 Ala. 560, 3 So. 475, 5 Am. St. 
Rep. 393, in which the following language is used: 
“Existence of a fact cannot be proved by reputation 
or notoriety, but when the fact is otherwise estab- 
lished, its general notoriety may be shown to charge a 
person in the neighborhood with knowledge of it.” 
This appears to be the only authority cited to support 
the contention of appellant that unless the appellant 
lived in the same community with Mrs. Peters, the 
latter’s general reputation as being the owner of the 
property and the general notoriety in the vicinity 
that she claimed possession as owner, could not affect 
the rights of the appellant. This construction of the 
language used in the above cited case is not in line 
with the general weight of authority and indicates 
an erroneous construction thereof. In 2 C. J., p. 77, 
sec. 59, it is said: 


“In the absence of some special statutory provision to 
the contrary, in order to perfect title by adverse possession 
it is not necessary that the true owner should have had actual 
knowledge or notice of the claim. If the claimant’s possession 
is open and notorious under claim of title it is sufficient in 
its character, whether the true owner knew the facts or not. 
The claimant need not otherwise repudiate the title of others 
claiming the land, or notify them of his claim of title. On 
open, visible, and notorious possession by the adverse claimant 
the law presumes notice to the true owner, prosecuted with 
due diligence, did not disclose such possession. Such posses- 
sion is the equivalent of actual notice of the claim under which 
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it is held, and if the owner fails to look after his interests 
until the title of the adverse claimant grows into maturity 
he has no one but himself to blame for the loss of his estate. 
Where the possession is notorious no declaration of abandonment 


of possession on the part of the owner is necessary in order 


that his title may be barred.” 

It will be observed from the number of authorities 
cited in support of the above paragraph that this state- 
ment of the law is supported by the weight of author- 
ity in this country. This rule does not apply in some 
cases where the relationship between the parties is 
that of trustee and cestui que trust, or parent and 
child, in which a different doctrine obtains. See 2 
C.. J. 156, 158. 

Notoriety of possession by one setting up title by 
adverse possession may be shown by testimony that in 
the vicinity of the land in question he was reputed to 
be the owner. 2 C. J. 269, sec. 600, and cases cited. 
In the case of Maxwell Land Grant Co. v Dawson, 151 
U. S. 586, 38 L. Ed. 279, it was held that, upon the 
question of adverse possession of land, testimony that 
the land claimed was generally reputed to belong to 
the claimant, was admissible. In Johnson v Rhodes, 
62 Fla. 220, 56 So. 439, this court held that, where a 
defendant is claiming title to land by adverse posses- 
sion, reputation of ownership may be given in evi- 
dence. 

It is also quite generally held that the declarations 
of one in actual possession of land, showing that he 
claims to be the sole owner, are admissible as tend- 
ing to show hostility of possession. Such declara- 
tions are part of the res gestae of possession, and are 
not objectionable as being self-serving declarations. 
2 C. J. 269, sec. 603, and numerous cases cited. In 
the case of Woods v Montevallo Coal and Transp. Co., 
supra, cited by appellant, it was also held that it is 
admissible, in order to sustain title by adverse pos- 
session, to ask a witness whether it was not generally 
known in the vicinity of the land that defendant’s 
grantor claimed title. 

It is true that there is some conflict in the evi- 
dence in this case, but there was a considerable amount 
of credible testimony introduced before the master 
and submitted to the chancellor to form a reasonable 
basis for the conclusions reached by him in his final 
decree, and we cannot say that such conclusions were 
clearly erroneous. It therefore follows, under the 
rule long established in this jurisdiction, that the de- 
cree appealed from should be affirmed. 

Affirmed. 

ELLIS, C. J. and STRUM, J., concur. 

WHITFIELD, P. J. and TERRELL and BUFORD, 
JJ., concur in the opinion, filed November 21, 1927. 


T. R. Hodges, individually and as 
Shell Fish Commissioner of the 
State of Florida, 


Appellant, 
V Okaloosa County. 
H. L. Filstrup, 
Appellee. 
BROWN, J. 
STATEMENT 


_ This is an appeal to review a final decree of the 
Circuit Court of Okaloosa County, Florida, granting 
a permanent injunction against the appellant, defend- 
ant in the court below, T. R. Hodges, Shell Fish Com- 
missioner of the State of Florida, forbidding the seiz- 
ure and sale or destruction by him of 6,000 pounds 
of frozen mullet, alleged to have been the property 
of the appellee, H. L. Filstrup. 


C. G. Meigs, a fish dealer, purchased and received 
possession of 6,000 pounds of mullet on November 30, 
1926. The fish were then brought and placed in an 
ice plant at Niceville, and there frozen into 300 pound 
blocks of ice. Deputy Shell Fish Commissioner Town- 
sell saw these fish during the process of freezing and 
on the 6th day of December, 1926, seized said mullet, 
and left them where they were located, in the freezing 
plant of the Ice and Power Company. A deputy 
sheriff was with Mr. Townsell at the time of the 
seizure of the fish and the fish were turned over to the 
deputy sheriff by him. The sheriff of Okaloosa Coun- 
ty claims that Mr. Townsell instructed him to sell the 
mullet. This Mr. Townsell denies. After turning 
the fish over to the deputy sheriff, Townsell com- 
municated with the State Shell Fish Commissioner and 
on the afternoon of December 7th, he received from 
him the following telegram: 

“17PN AM 49 


JM TALLAHASSEE,FLO 1252 P DEC 7 1926 
WM F TOWNSELL JR 
DEPUTY SHELL FISH COMMISSIONER CRESTVIEW FLO 
SWEAR OUT WARRANT FOR MANAGER ICE PLANT 
AND ALSO OWNER OF FISH. TURN FISH OVER TO 
SHERIFF FOR SALE AS PROVIDED BY SECTION FIFTY 
EIGHT TWENTY NINE REVISED STATUTES. SUGGEST 
SHERIFF SHIP FISH ALVAREZ SEA FOOD COMPANY 
SAVANNAH GEORGIA ON CONSIGNMENT AS WOULD 
HARDLY BE ABLE SELL AT NICEVILLE. 


T. R. HODGES. 
119P” 
Townsell testified that he received this telegram 


late in the afternoon of December 7th, and about dark 
on the same afternoon he delivered the same to the 
deputy sheriff. The sheriff testified that he heard 
nothing about this telegram until several days later 
and acting under the authority already received from 
the deputy shell fish commissioner he sold the fish 
at public sale down at the dock near where they were 
located, on December 8th; that there were quite a few 
people present and that the only bidder was the ap- 


. pellee, Filstrup, to whom he sold the fish for $1.00 


and delivered the purchaser a bill of sale; that at the 
time he had been informed by the manager of the ice 
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plant that the charges for freezing and storage 
amounted to about $72.00. Subsequently, Mr. Town- 
sell, deputy shell fish commissioner, endeavored to 
seize the fish after Filstrup had thus attempted to 
purchase them, and also made an effort to have the 
manager of the ice plant arrested. Filstrup was later 
arrested for buying the fish from the sheriff. It also 
appears that the above telegram was not actually 
delivered to the sheriff until the day after the at- 
tempted sale to Filstrup. There was also testimony 
that it was impracticable, if not impossible, to ship 
the fish in their then condition, frozen into solid 
blocks of ice, and that the only way they could be sold 
to be of any value would be through retail fish houses 
located nearby. When, after the sheriff’s sale, the 
appellant by his deputies attempted to take possession 
of the fish this bill for injunction was sued out by 


Filstrup to prevent him from so doing. The bill : 


claimed that the sale by the Sheriff to Filstrup was 
valid. Upon this bill temporary restraining order 
issued. Thereafter, on January 7, 1927, respondent 
filed his motion to dissolve the temporary restraining 
order, alleging among other things that the bill of com- 
plaint was without equity, that complainant did not 
show title in himself, and that no facts appeared 
showing threat of irremediable injury. This motion 
was accompanied by a sworn answer which admitted 
the seizure on December 6th, admitted that appel- 
lant’s deputies attempted to take possession of the fish 
on December 16th, but denying the title of Filstrup 
and the validity of the sale to him by the sheriff, alleg- 
ing that the sheriff only had authority to ship the 
fish to Savannah, Georgia, for sale; that the sale to 
Filstrup was merely colorable and void, the considera- 
tion being $1.00 whereas the value of the fish was 
$480.00. Alleging also that the property in the fish 
was in the State of Florida and that no irremediable 
injury could come to the respondent through the seiz- 
ure. Testimony was taken upon this motion to dis- 
solve, and the court denied the motion. Appellant 
was allowed to amend his answer so as to include a 
general demurrer to the bill for want of equity. The 
matter was brought on for final hearing upon the 
testimony already taken and copies of the Shell Fish 
Commissioner’s official bonds in the penal sums of 
$10,000.00 and $1,000.00 respectively. Final decree 
was entered making the injunction permanent and 
the defendant appealed. 


BROWN, J., after stating the facts as above. 

Section 2 of Chapter 10123 of the Laws of 1925 reads as 
follows: 

“That from and after the passage of this Act it shall be 
unlawful for any person, persons, firm or corporation to take, 
have in his or her possession, buy, sell, offer for sale or ship 
any fresh or freshly salted mullet or mullet roe, in this State 
between the first day of December of any year and the twentieth 
day of January of the next succeeding year. The possession 


of any fresh or freshly salted mullet, or any fresh or freshly 
salted mullet roe, by any person, persons, firm or corporation, 
during the closed season shall be prima facie evidence of the 
violation of this Act. Provided, however, that anyone having 
any fresh or unsplit mullet, or roe on hand at the beginning 


of the closed season may have five days in which to dispose of 
same.” 


The word “between” means, according to Web- 
ster’s New International, “In the space which separ- 
ates; betwixt; as, New York is between Boston and 
Philadelphia***In intermediate relation to, in respect 
of time, quality, quantity, or degree; as, between nine 
and ten o’clock.” When the word “between” is used 
with reference to a period of time, bounded by two 
other specified periods of time, such as between two 
days named, the days or other periods of time named 
as boundaries are excluded. Winans v Thorp, 87 111. 
App. 297, 298; Fowler v Rigney (N. Y.) 5 Abb. Prac. 
(N. S.) 182, 184; Cook v Gray, 6 Ind. 335, 337; Bunce 
v Reed (N. Y.) 16 Barb. 347, 352; Robinson v Foster, 
12 Iowa, 186, 188. “The word ‘between’, when used 
in speaking of the period of time ‘between’ two cer- 
tain days, generally excludes the days designated as 
the commencement and termination of such period. 
People v Hornveck, 61 N. Y. Supp. 978, 30 Misc. Rep. 
212; Kendall v Kingsley, 120 Mass. 94, 95; Weir v 
Thomas, 62 N. W. 871, 872, 44 Neb. 507, 48 Am. St. 
Rep. 241.” See 1 Words and Phrases, 766; 7 C. J. 
1146. 

It will be noted that the closed season for mullet 
as fixed by the above quoted statute is, “between the 
first day of December of any year and the twentieth 
day of January of the next succeeding year.” It fol- 
lows that the closed season begins with the second day 
of December and closes on the 19th day of the follow- 
ing January.—_in other words it covers the period be- 
tween the first day of December and the twentieth 
day of the following January, but excludes the dates 
which are named in the statute as terminii. 

It appears, therefore, that Meigs came into lawful 
possession of the fish involved in this case on Novem- 
ber 30th, and that he had five days after the begin- 
ning of the closed season in which to dispose of same; 
that is, he had up to and including December 6th. 
Therefore, the seizure of the fish by the Deputy Shell 
Fish Commissioner on December 6th was without 
warrant of law. 

The sale by the sheriff to appellee Filstrup on 
December 8th was also unlawful, even if such sale had 
been made under authority from the Shell Fish Com- 
missioner, upon which the evidence was in conflict. 
This sale was not based upon a valid seizure, nor can 
it be justified under sec. 5829 of the Rev. Gen. Stats. 
This section provides for the seizure of any vessel 
and its cargo whose owner, officers or crew are vio- 
lating the provisions of sec. 5827, R. G. S., fixing a 
closed season for mullet, and prescribing a proceedings 


er 
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by suit instituted in the name of the State, by which 
the vessel and its cargo may be sold and the proceeds 
paid to the Shell Fish Commissioner or deposited in 
the state treasury. Clearly this could have no appli- 
cation to the seizure of mullet, frozen in the tanks of 
an ice factory, for the sale contemplated by the stat- 
ute is only as an incident to the sale of the vessel, and 
in this case no vessel was seized nor proceeded against. 
and it further appears that the mullet were caught 
in the open season; hence the vessel was not forfeit- 
able. 

The conclusion is inevitable that the complainant 
in the court below, who claims under the sale by the 
sheriff, did not by that sale, which was entirely with- 
out warrant of law and void, acquire any right either 
of title or possession, which he could have enforced 
or protected by a court of equity. In fact, the statute 
above prohibited the sale of such mullet after the 6th 
day of December, and even their possession after that 
date was likewise prohibited. The views above ex- 
pressed renders consideration of the other questions 
raised unnecessary. 

The order denying the motion to dissolve the in- 
junction and the final decree of the court below are 
therefore reversed with directions to dismiss com- 
plainant’s bill. 

Reversed. 

ELLIS, C. J. and STRUM, J., concur. 

WHITFIELD, P. J. and TERRELL and BUFORD, 
JJ., concur in the opinion, filed November 21, 1927. 


Charles C. Segars, 
Plaintiff in Error, 
v. Dade County. 
State of Florida, 
Defendant in Error. 
BROWN, J. 

The plaintiff in error, Charles C. Segars, was con- 
victed in the criminal court of record for Dade County 
of the crime of highway robbery and sentenced to a 
term of years in the state penitentiary. The judg- 
ment and sentence has been brought before us for 
review on writ of error. 

The information in this case ran in the name of 
“Glenn C. Mincer, Assistant County Solicitor for the 
County of Dade, prosecuting for the State of Florida 
in the said county,” and was signed and sworn to, and 
apparently filed, by said Mincer as assistant county 
solicitor, Dade County, Florida. 

The only question presented by this record is 
whether or not an assistant county solicitor is consti- 
tutionally vested with authority, under Sec. 5975, Rev. 
Gen. Stats., to sign, swear to and file informations 
in his own name as such assistant county solicitor. 


motion to quash the information and motion in arrest 


of judgment. There is nothing in the record to in- 
dicate that the county solicitor was connected in any 
way with the initiation or conduct of the prosecution 
or trial of this case. 

In the case of Sawyer v The State, 113 So. 736, 
an attempt was made to raise the same question which 
is now before us. It was contended by plaintiff in 
error in that case that the attempt in Sec. 5975, Rev. 
Gen. Stats., to vest an assistant county solicitor with 
power to sign, swear to and file an information in a 
criminal court of record, was contrary to Sec. 28 of 
Art. V of the Constitution. It was there held by this 
court that for the reasons therein stated, the plaintiff 
in error in that case was not in a position to raise the 
point, which is, however, in the instant case, squarely 
presented. It is here earnestly contended in behalf 
of plaintiff in error that the assistant county solicitor 
was without authority to sign and make oath to the 
information because of the fact that Sec. 5975, Rev. 
Gen. Stats., attempting to clothe the assistant county 
solicitor with such power, contravenes both Secs. 27 
and 28 of Art. V of the Constitution of 1885; whereas 
it is just as earnestly insisted by the Attorney Gen- 
eral that a liberal construction of the constitutional 
provisions is proper here, and so construed, the stat- 
ute should be held valid in toto. 

Sec. 24 of Art. V of the Constitution provides for 
the establishment of criminal courts of record, and 
Secs. 25 and 26 prescribe their jurisdiction and num- 
ber of terms per year. Sec. 27 reads as follows: 

“There shall be for each of said courts a prosecuting attor- 
ney, who shall be appointed by the Governor and confirmed 
by the Senate, and who shall hold his office for four years. 
His compensation shall be fixed by law.” 

Sec. 28 of said Article V reads in part as follows: 

“All offenses triable in said court shall be prosecuted 


upon information under oath, to be filed by the prosecuting 
attorney,” ete. 


Sec. 5972 of Rev. Gen. Stats., derived from a 
statute adopted in 1887, says that the “prosecuting 
attorney of the criminal court of record shall be called 
the county solicitor,” ete., and Sec. 5976, derived from 
the same act of 1887, provides that: “All offenses of 
which said court has jurisdiction shall be prosecuted 
upon information filed by the county solicitor under 
oath,” etc., and prescribed the form of such oath to 
be made by such named officer. 

Later, in 1903, the legislature adopted an act now 
appearing as Sec. 5975 of Rev. Gen. Stats., authorizing 
the county solicitor “to appoint assistant county solici- 
tors,’ who shall take oath to faithfully perform their 
duties, and who “shall have the same powers and per- 
form the same duties as the county solicitor appointing 
them, and for whose neglect and default the county 


_ solicitor shall be responsible. 
This question was raised in the court below by both . 


***** An assistant county solicitor shall sign all 
informations and other papers filed or issued by him 
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as such ‘assistant county solicitor.’ His compensa- 
tion shall be paid by the county solicitor, and not by 
the county or the state.” 

Other sections give the county solicitor authority 
to use the process of the court to summon witnesses 
to appear before him and testify under oath as to 
violations of the criminal law about which they may 
be interrogated. 

It will be observed that the first legislative enact- 
ment on this subject after the Constitution of 1885 
was adopted, while providing that the “prosecuting 
attorney” should be called the “county solicitor,” fur- 
ther provided that in said court all offenses should 
be ‘prosecuted upon information filed by the county 
solicitor under oath,” ete. See Chap. 3531, Laws of 
1887. This is in the nature of a legislative interpre- 
tation of the meaning of the constitutional: provision, 
which, while not controlling upon the courts, is at 
least somewhat persuasive, and tends to offset the 
later legislative interpretation to the contrary. 

One of the most common rules of constitutional 
and statutory construction is, that the express mention 
or enumeration of a certain thing or things will usual- 
ly be construed to exclude all things not thus enum- 
erated__eapressio unius est exclusio alterius. See 
numerous cases applying this rule cited in 25 C. J. 
220 and 19 Cye. p. 23, et seq. This is a rule to be 
used as an aid in ascertaining the true meaning of a 
constitutional or statutory provision, and not as a 
rigid rule of universal application. It should not, of 
course, be so applied as to thwart the evident purpose 
of a constitutional provision. 12 C. J. 707; State v 
Bryan, 50 Fla. 293, 39 So. 929. But it is a rule based 
upon both logic and common sense and its application 
is generally helpful in ascertaining the true meaning 
and purpose, which is the real object of all construc- 
tion. State v Butler, 70 Fla. 102, 69 So. 771, and 
cases cited. The same thought is sometimes ex- 
pressed thus: “Affirmative words may, and often do, 
imply a negative of what is not affirmed.” District 
Township v Dubuque, 7 Ia. 662; Bryan v Sunberg, 
5 Tex. 418. 

There is another rule of construction, closely re- 
lated to the one just mentioned, and that is, that when 
the constitution prescribes the form or manner of 
doing a thing, that is in effect a prohibition against 
the passage of a law prescribing a different manner 
of doing it. 12 C. J. 740; Cooley’s Const. Lim., 7th 
Ed. 114; State v Barnes, 24 Fla. 29, 3 So. 433; Craw- 
ford v Gilchrist, 64 Fla. 41, 59 So. 963, Ann. Cases 
1914 B, 916; State v Butler, 70 Fla..102, 69 So. 771; 


State v Yeates et al, 74 Fla. 509, 77 So. 262; Coleman 
v Kutaw, 157 Ala. 327, 47 So. 703, District Township v 
Dubuque, 7 Ia. 262; Scott v Ford, 52 Oregon 288, 97 Pac. 
99; Leonard v Franklin, 84 Fla. 402, 93 So. 688, 691; 
Bryan v Sundberg, 5 Tex. 418. In the last cited case it 
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was held that, “affirmative words in a statute, do some- 
times, and it is believed, where the public is concerned 
in the performance of official duties, they do always, 
imply a negative of what is not affirmed.***Statutes 
which prescribe and limit the exercise of official duty, 
ought to receive a strict interpretation, in respect to 
the powers conferred, and the manner of their exer- 
cise; and those powers are not to be enlarged by con- 
struction.” In the case of Coleman v Town of Eutaw, 
supra, Justice McClellan, speaking for the Supreme 
Court of Alabama, said: “We can adduce from our 
own adjudications, and from the authorities on which 
they are rested, no other rule than that provisions of 
the organic law, defining a particular mode in which 
a power is to be exercised, must be taken as limita- 
tions against and restrictions upon the observance of 
any other mode than that prescribed in the organic 
Jaw, and that a mode attempted other than that par- 
ticularly defined can work nothing but a nullity.” 


Applying these principles to the provision in sec. 
27 of Art. V of the Constitution that, “there shall be 
in each of said courts a prosecuting attorney who shall 
be appointed by the Governor and confirmed by the 
Senate,” and to the provision in Sec. 28 that “all of- | 
fenses triable in said court shall be prosecuted upon 
information under oath, to be filed by the prosecuting 
attorney,” it appears that the constitution provides 
for and contemplated but one officer—the “prosecut- 
ing attorney,” called by the statute the “county solicit- 
or’’— to be responsible for all prosecutions in such 
courts, and to that extent to be a minister of justice, 
vested with a portion of the sovereign authority of the 
state, and that he, and he alone, shall make oath to and 
file the informations, which initiate and form the 
basis for all prosecutions in such court, thereby exer- 
cising for and in the name of the State a grave authori- 
ty, discretion and responsibility similar to that there- 
tofore exercised by the grand jury of ancient lineage 
and dignity, which stood between the sovereign power - 
and the people and determined against whom, and 
upon what showing, prosecutions should be brought 
and the machinery and powers of the government put 
into operation (22 R. C. L. 86, 96; Gabrink v Hospers, 
147 Ia. 712, 126 N. W. 818, Ann. Cas. 1912 B. 754; 
32 Cyc. 689, 713) for alleged infractions against the 
laws of the land. This does not necessarily mean that 
the legislature could not provide for the appointment 
of assistant to the county solicitor in the performance 
of his work, in the investigation and prosecution of 
cases in his court, etc., and provide for the payment of 
their compensation; but the county solicitor is the 
responsible officer by whose authority and under 
whose supervision his assistant must discharge their 
duties, and he it is in whose name the informations 
should run, as provided in Sec. 5976 of the Rev. Gen. 
Stats., and he it is who must determine whether prose- 


cutions shall be brought, which determination is sig- 
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nified by his making oath to and filing in court such 
informations as he decides are warranted by the facts 
before him, as_ provided by the Constitution. No 
other conclusion could be reached without doing vio- 
lence to both the letter and the spirit of the Constitu- 
tion. Nor could any other conclusion be reached with- 
out invalidating practically all of the statutory pro- 
visions for assistant county solicitors; for if they in 
fact are substantive and independent officers, clothed 
with all the powers of the county solicitor and thus 
vested with a portion of the sovereign authority of 


' the state which they may exercise in their own name 


and at their own discretion, the statute would 
then have to provide that they should be appointed by 
the Governor, instead of by the County Solicitor, or 
elected by the people, as required by Sec. 27 of Art. 
III of the Constitution. These assistant county so- 
licitors must therefore not be regarded as public of fi- 
cers, within the meaning of the Constitution, of either 
the state or the county, if the constitutionality of the 
statutory provision giving the county solicitor the 
power of their appointment is to be upheld. State 
ex rel. Holloway v Sheats, 78 Fla. 583, 63 So. 508. 
The county solicitors, while representing the State in 
the criminal court of record for their county, have 
been held to be county officers. State ex rel. Murphy 
v Barnes, 24 Fla. 29, 3 So. 433. Of course, this does 
not mean that the judge of such court cannot supply 
by appointment a competent person to temporarily 
perform the duties of that office in case of exigency, 
under the provisions of Sec. 5974, Rev. Gen. Stats. 
King v State, 43 Fla. 211, 31 So. 254. See also in this 
connection Thalheim v State, 38 Fla. 169, 20 So. 938; 
Miller v State, 42 Fla. 266, 28 So. 208. It has been 
held that the fact that an attorney is an officer of the 
court in which he practices does not make him also 
a public officer. If it did, the attorney representing 
the defendant, being an officer of the court, would also 
be a public officer. The prosecuting attorney repre- 
sents the sovereign power of the people of the State, 
and it is his relation to his client, not to the court, 
which makes him a public officer. Fleming v Hance, 
153 Cal. 162, 4 Pac. 620. 


It may be said that the above view ignores the 
principle of agency, founded upon a maxim of wide 
and salutary application, qui facit per alium facit per 
se. 32 Cyc. 1891, 2 C. J. 429. It is undoubtedly true 
that any person capable of transacting his own busi- 
ness may as a general rule appoint an agent to act in 
his behalf in all the ordinary affairs of life. But the 
“business” of a prosecuting attorney is not entirely 
and exclusively his own business. And there is an- 
other principle of the law of agency which we must 
not overlook in this connection. 
in whom is reposed a trust and confidence, or who is 


required to exercise skill, discretion or judgment, may 


That is, that an agent, 


not delegate the performance of his duties to another 
without the consent of his principal. 2 C. J. 685, 21 
R. C. L. 861. But where he has exercised his discre- | 
tion and determined upon the propriety of an act, he 
may delegate to a subagent the execution of merely 
clerical or ministerial acts. 2 C. J. 689. It cannot be 
denied that the county solicitor is in substance an 
agent of the state, in whom trust and confidence is 
reposed and who also is required to exercise skill, judg- 
ment and discretion, and under the principles of agen- 
cy he could not delegate his power to subagents or 
assistants as to those vital matters relating to the 
initiation of prosecutions which require the exercise 
of the very judgment and discretion which he was 
himself appointed to exercise for his principal, the 
State, unless such principal has authorized or con- 
sented thereto, in some valid manner. If public offi- 
cers could assign or delegate to others the grave duties 
requiring judgment and discretion, which they were 
personally appointed or elected to perform, there 
would be an early end to responsible representative 
government. There are certain things in civil life 
as well as on the field of battle as to which the goy- 
ernment accepts no substitutes. Has the principal, 
the state, consented to the delegation by the county 
solicitor to his assistants of the power and discretion 
to initiate prosecutions--i. e., the filing of informations 
in the criminal court of record? The legislature has, 
by the statute now appearing as Sec. 5975, R. G. S., 
attempted so to do, but, as above shown, such attempt 
is in conflict with the higher law--the Constitution, 
which expressly imposes this important power and 
duty upon the prosecuting attorney (county solicitor) 
appointed by the Governor and confirmed by the Sen- 
ate. 


This does not mean that such officers cannot have 
the help of assistants in the investigation and prepara- 
tion of cases for trial, as well as in the trial of cases. 
In fact, there is nothing in the Constitution prohibit- 
ing an assistant from trying cases for the county so- 
licitor without the latter’s presence or participation. 
It might well become the duty of a county solicitor to 
engage assistance in his work, even in the absence 
of special statutory authority, according to some au- 
thorities, where the volume of business and the exer- 
cise of due diligence in its performance, required it. 
32 Cyc. 721. As was said in Engle v Chipman, 51 
Mich. 524, 161 N. W. 886; “No doubt a prosecuting 
attorney may employ assistants in various ways not 
involving his official discretion or responsibility, and 
this is all that defendant admits he ever did. But the 
law has very carefully guarded the criminal interests 
of the State from any interested or unauthorized in- 
termeddling. The prosecuting attorney is a very re- 


sponsible officer, selected by the people and vested 
with personal discretion intrusted to him as a minister 
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of justice, and not as a mere legal attorney. He is 
disqualified from becoming in any way entangled with 
private interests or grievances in any way connected 
with charges of ‘crime. He is expected to be impar- 
tial in abstaining from prosecuting as well as in prose- 
cuting, and to guard the real interests of public justice 
in favor of all concerned. This discretion is official 
and personal, and our laws have only allowed its dele- 
gation on special grounds, where an assistant has been 
provided for by carefully guarded legislation. It is 
directly contrary to public policy to allow any general 
delegation of a prosecutor’s powers, and the courts 
cannot recognize any such arrangement as forming 
a basis for personal compensation.” 

It follows that in so far as Sec. 5975, Rev. Gen. 
Stats., purports to give assistant county solicitors 
power to file informations, or to sign and file inform- 
ations in their own names, as such assistant county 
solicitors, it is unconstitutional and void. This re- 
quires us to hold that the information upon which 
this plaintiff in error was tried and convicted, was 
issued and filed without lawful authority, and that the 
court below erred in denying the motion to quash, as 
well as the motion in arrest of judgment, interposed 
on such ground. 

Reversed. 

ELLIS, C. J. and STRUM, J., concur. 

WHITFIELD, P. J. and TERRELL and BUFORD, 
JJ., concur in the opinion. 


J. K. WILLIAMS and DUNHAM-WILLIAMS 
COMPANY, A Corporation, and J. K. 
WILLIAMS COMPANY, A Corporation, 
Plaintiffs in Error, 

vs. DADE COUNTY. 

C. W. SHERRY, 
Defendant in Error. 

PER CURIAM. 

In this case suit was brought by defendant in error 
against the plaintiffs in error. On the trial it devel- 
ops that no liability is proven against one of the de- 
fendants in the court below, J. K. Williams Company, 
a Corporation. Thereupon non-suit was entered as to 
that defendant. The result of the trial was a judg- 
ment in favor of the plaintiff in the court below, de- 
fendant in error here, against Dunham-Williams Com- 
pany, a Corporation, and J. K. Williams. 

There were seven (7) assignments of error, as 
follows: 


“1, The denial of the motion for a directed verdict made 
by the defendants at the close of the testimony by the plaintiff. 
2. The denial of the motion for a directed verdict made 
by the plaintiff at the close of the testimony for the defendants. 
3. The denial of the motion for a new trial. 
4. The granting of a motion for a non-suit by the plaintiff 
as to the defendant, the J. K. Williams Company. 
5. The denial of a motion in arrest of judgment. 
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6. The denial of a motion for a judgment non obstante 
veredicto. 


7. The entry of judgment for the plaintiff.” 

We find no reversible error disclosed by the record. 
The judgment should be affirmed on authority of 
Paul vs Commerce Bank, 69 Fla. 62; 68 Sou. 68, in 
which the court construed section 1372 of the General 
Statutes of Florida, now section 2568 of the Revised 
General Statutes of Florida, using the following lang- 
uage: 

“Where an action at law has been brought against several 
defendants and the evidence ¢dduced at the trial fails to estab- 
lish the liability of one of the defendants, the trial court may 
dismiss the action as to such defendant for the reason that 
there has been a misjoinder of such defendant, in accordance 
with the Provisions of Section 1372 of the General Statutes 
of Florida.” 

In that case the Court also held that, 

“A verdict for the defendant should never be directed by 
the court, unless it is clear that there is no evidence whatever 
adduced that could in law support a verdict for the plaintiff. 
If the evidence is conflicting or will admit of different reason- 
able inferences, or if there is evidence tending to prove the 
issue, it should be submitted to the jury as a question of fact 
to be determined by them, and not taken from the jury and 
passed upon by the Court as a question of law.” 

See also the Mechanics & Metals National Bank 
of the City of New York, a Corporation, vs Angel et 
ai., 79 Fla. 761; 85 Sou. 675; also Jonas et al., vs 
Burkes, 87 Fla. 68; 99 Sou. 252. 

Judgment affirmed. 
WHITFIELD, P. J. and TERRELL and BUFORD, 
JJ., concur. 


ELLIS, C. J. and STRUM and BROWN, JJ., concur 
in the opinion, filed December 5, 1927. 


JOSEPH A. ALVORD, 
Appellant, 


vs. Pasco County. 
H. 8. SMITH, 


Appellee. 
BUFORD, J. 


In this case the appellee filed bill in chancery in the 
Circuit Court to quiet title to a certain lot of land. 
His deraignment of title is as follows: 

“That your orator deraigns title to said land as follows: 
by virtue of a tax deed issued by the State of Florida by the 
Clerk of the Circuit Court of Pasco County, dated April 8th 
1925, to J. M. Mitchell and recorded in tax deed book 56 page 
199 public records of said county: and by quit-claim deed from 
said J. M. Mitchell and wife dated April 17th 1925, to your 
orator ‘and recorded in deed book 59, page 229 of public records 
of said county conveying to him the said land.” 
and then alleges as follows: 

“That the last person who owned said land before the same 
was sold for taxes was the defendant Joseph A. Alvord, and 
your orator believes that the said defendant, if living, claims 
some interest in said lands by reason of his former ownership 
thereto and that he is dead that his heirs, devisees and other 
persons claiming under him claim some interest therein by 
reason of his said former ownership. But your orator shows 
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that the defendants and each of them was divested of all right, 
title and interest in and to said land by and through the tax 
deed aforesaid and that all the right, title and interest of said 
Joseph A. Alvord and those claiming under him was vested in 
your orator under and by the said tax deed and his quit-claim 
deed. 

That your orator does not know and after diligent inquiry 
and investigation has not been able to ascertain whether the 
defendant Joseph A. Alvord is living or dead and if dead the 
names and addresses of any of his heirs, devisees or other 
persons claiming under him.” 

His prayer is as follows: 

“Forasmuch, therefore, as your orator is without remedy 
in the premises, and to the end that the defendants and of them 
may be required to make full and perfect answer to this your 
orator’s bill of complaint, but not under oath, the answer under 
oath being hereby expressly waived; that your orator’s title 
to the said land may be quieted by decree of this court and 
that may be adjudged in and by the said decree that the said 
tax deed was and is in all things due and regular and that 
they divested the defendants and each of them of all rights, 
title and interest in and to said lands and invested your orator 
with a fee simple title thereto; that a guardian ad litem may 
be appointed for the said unknown defendants, and that your 
orator may have such other further relief in the premises as 
equity and good conscience may require and as to your honor 
may seem mete. 

“May it please your honor to grant unto your orator the 
State of Florida’s order for constructive service by publication 
issued out of and under the seal of this honorable Court, di- 
rected to the defendants and commanding them on a certain 
day therein to be fixed, and under penalty therein to be limited 
then and there to appear in this Court and answer this bill 
and do whatever else in the premises the Court may require, 
And, as in duty bound, your orator will ever pray.” 


The bill was sworn to by the attorney and service 


by publication was sought to be had as prayed for in 
the bill. 


On proof of publication of notice decree pro con- 
fesso was entered and thereafter upon report of Spec- 
ial Master a decree was entered on the 9th day of 
January quieting title in the complainant in the court 
below, in the following language: 


“This cause came on finally to be heard this day upon 
the application of the solicitor for the complainant for final 
decree based upon the bill of complaint, decree pro confesso 
against all the defendants and the Special Master’s Report 
and was argued by the Solicitor for the Complainant, and the 


Court being advised in the premises, it was therefore and in 
consideration thereof : 


“CONSIDERED, ADJUDGED AND DECREED by the 
Court, (1) That the equities are with the complainant and that 
the Court has jurisdiction of the defendants and the subject 
matter herein (2) That the complainant, H. S. Smith, is the 
owner in fee simple of tract number 44 of section 19 Township 
26 South, Range 16 East, in Pasco County, Florida, as per plat 
filed in the public records of said county by the Tampa and 
Tarpon Springs Land Company and recorded in plat book 1, 
page 68 and that the defendants and each of them are wholly 
without any right, title and interest in and to said land or any 
part thereof; (3) That the tax deed dated April 8th 1925, 
recorded in tax deed book number 56, page 199, together with 
the assessment and sale of which the same was made was and 
is in all things due and regular and that the same divested 
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the defendants and each of them of all right, title and interest 
in and to the land; (4) That the defendants and each of them 
be and they are hereby forever restrained from claiming or 
asserting any right, or title in and to said land or any part 
thereof adverse to the complainant and those claiming under 
him. 

“ADJUDGED, ORDERED AND DECREED in Chambers 
at St. Petersburg, Florida, this 9th day of January, 1926.” 

From this decree appeal was taken in due time. 

The decree should be reversed on authority of the 
opinions in the following cases: Stuart v. Stephanus, 
decided at this term; Brecht vs. Bur-ne Co., 91 Fla. 
345; 108 Sou. 173; Tibbetts vs. Olsen 91 Fla. 824; 
108 Sou. 679 and McDaniel et al vs. McElvy et al, 91 
Fla. 770; 108 Sou. 820, and it is so ordered. 
Reversed. 
WHITFIELD, P. J. and TERRELL, J., concur. 
ELLIS, C. J. and STRUM and BROWN, J. J., concur 
in the opinion, filed December 5, 1927. 


Joe Campbell, Josh Gavin, 
Chesley Gavin and E. O. 
McCurley, 

Plaintiffs in Error, 


vs Okaloosa County. 


State of Florida, 
Defendant in Error. 
PER CURIAM. 

The plaintiffs in error were convicted of the of- 
fense of larceny of a heifer, the property of George 
Dewrell and T. M. Weeks, co-partners doing business 
under the firm name of Dewrell & Weeks. The only 
assignment of error which requires our attention is 
one which challenges the sufficiency of the evidence. 

We have carefully considered the evidence as pre- 
sented by the record before us and we fail to find 
sufficient legal evidence to establish, first, the fact that 
the heifer referred to in the indictment was stolen; 
second, to establish the fact that the defendants, or 
either of them, participated in the larceny of the par- 
ticular heifer referred to in the indictment, even if 
the same was stolen. We are mindful of the rule 
which has long obtained in this jurisdiction that, 
“Where there is substantial evidence to support the 
verdict the verdict will not be set aside as against 
the evidence, unless it may well be assumed that the 
jury were improperly influenced by conditions out- 
side the evidence.” And, we are reluctant to reverse 
a judgment because of the insufficiency of the evi- 
dence when there has been sufficient evidence to 
warrant the trial court in submitting the issues to 
a jury, but in this case that substantial quality of the 
evidence to establish the necessary facts is lacking. 
The witnesses appear to have testified honestly, fairly 
and, as far as they know, to facts and circumstances 
but they appear to have been without knowledge of 
the important facts necessary to establish the guilt 
of the accused. It, therefore, becomes our duty to 
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reverse the judgment of the lower court and it is so 
ordered. 

Reversed. 

WHITFIELD, P. J. and TERRELL and BUFORD, 
JJ., Concur. 

ELLIS, C. J. and STRUM and BROWN, JJ., Concur 
in the opinion, filed December 6, 1927. 


Mary Neal Langley, 


Appellant, 
vs Dade County. 
Irons Land and Development 
Company, 
Appellee. 
BUFORD, J. 


The amended bill of complaint in this case among 

other things contained the following allegations: 

“That on the 20th day of August 1925 the Defendant by 
and through its agent, J. L. Barowsky, represented to the 
Complainant that it had for sale a business site in a subdivision 
of Dade County, Florida, known as Irons Manor, owned by 
the Defendant and on said day pointed out to Complainant 
a lot in said Irons Manor and did then and there represent to 
the Complainant that said lot so pointed out was Lot 10 of 
Block 35 and offered said lot for sale. 


3. 

That the Complainant was wholly unacquainted with the 
legal descriptions of the properties in said Irons Manor and 
with the lot so pointed out to her by the Defendant and 
relying solely upon the representations of said Defendant that 
the lot so pointed out to her was lot 10 of Block 35, and being 
favorably impressed with the surroundings and future possibil- 
ities of said lot, did, on said August 20th, 1925, execute with 
the Defendant a contract for the purchase and sale of Lot 10 
Block 35 of said Irons Manor, at a purchase price of $8,250.00; 
that the Complainant paid to the Defendant the sum of $2,062.- 
50 and pursuant to the terms of the said contract made her 
six promissory notes payable to the order of the Defendant 
for $1,031.25 each-for the balance of said purchase price; that 
said six promissory notes were dated the 20th day of August, 


1925, bore interest at the rate of eight: per centum per annum 


and were payable 6 months, 1 year, 18 months, 2 years, 30 
months and 3 years after date respectively; that said Defend- 
ant under the terms of said contract obligated itself upon the 


payment of the full consideration as aforesaid to convey to. 


the Complainant Lot 10 of Block 35 of Irons Manor, free and 
clear of all encumbrances; a copy of said contract of purchase 


and sale is attached to the original bill of complaint, marked ’ 


Exhibit “A” and made a part of this Bill of Complaint. 
4, 

That immediately after the execution of said contract the 
Complainant left for her home in New Orleans, Louisiana, and 
did not return to Miami, Florida, until on or about the 25th 
day of February, 1926; that then for the first time after enter- 
ing into ‘said Contract the Complainant inspected Lot 10 
Block 35 of said Irons Manor and discovered that Lot 10 
Block 35 was not the lot which had been pointed out to her by 
the Defendant and which she had agreed to purchase, but was. 
far removed therefrom and much less valuable and desirable 
than the lot which she had agreed to purchase; that the lot 
pointed out. to your Complainant as aforesaid and which she 
» datended. to. buy. was Lot 4 of Block 25 of said Irons ‘Manor; ? 
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that on and prior to the dates aforesaid the said lot 4 of Block 
25 of Irons Manor was not and is not now the property of the 
Defendant but was then and is now the property of one M. 
Rosen, trustee, by reason of an agreement for deed dated the 
25th day of July A. D. 1925 executed by the said Defendant 
to the said M. Rosen, trustee, as appears of record in the 
Public Records of Dade County, Florida, in Deed Book No. 813 
at page No. 293; that thereupon the Complainant demanded 
that she be relieved from her obligations under said contract 
and demanded the return of her said six promissory notes and 
that said sum of $2,062.50 be refunded to her but that the 
Defendant refused and still refuses so to do. 
5. 

Your Complainant says further that she is informed and 
believes and therefore alleges that the Defendant is insolvent, 
unable to respond in damages, and that a judgment at law for 
damages could not be paid nor satisfied.” 

There was a demurrer filed to the bill, as follows:’ 

“Comes now the Defendant, Irons Land and Development 
Company, a corporation, by H. H. Eyles, its Solicitor, and 
demurs to the complainant‘s amended bill of complaint, and 
says that the same is bad in substance and for matter of law 
and points to be argued, alleges: 

First. 
No facts which in law constitute such misrepresentations 


-as would entitle the complainant to the_relief prayed in her 


bill, are alleged. 


Second. 

That the complainant has a plain, complete and adequate 
remedy at law. 

Third. 

That no facts are alleged which show the insolvency of 
the defendant. 

Fourth. 

That. no facts are alleged which show that the said J. L. 
Borowsky acting within the scope of his authority, had any 
authority to make the representations alleged in said bill. 

Fifth. 

-That the complainant’s relief is by a bill for specific en- 
forcement of her contract, and not for the revocation thereof. 
Sixth. 

That in and by said alleged contract attached to Complain- 
ant’s bill as Exhibit “A” it is therein specifically agreed by 
and between the parties as follows: “That the amount of said 
contract is equal to and is a valid rental for the use and occu- 
pancy of said premises, possession of which is tendered by 


the party of the first part and accepted by the second part, 


and in the event of default on'the part of the said second part, 
said second party does hereby waive any right to demand 
and ask for the’ return of any monies. paid on the within 
agreement.” The said complainant. having by said instrument 
accepted possession of the lot described in said contract, she 
is in full equity estopped ‘to deny that the lot described in said 
contract was not the lot she contracted to buy. - - 
Seventh. 

That it appears affirmatively by the bill, that the defend- 
ant is a corporation, and the bill does not allege that the 
alleged agent of said corporation in making the alleged false 
representations was acting within the scope of his authoriy.” 

The demurrer was sustained and the bill dismissed 
at the cost of the complainant. From this order ap- 
peal was taken. 


The rule applicable to this case appears to’ be well 


stated in 9 Corpus. J uris page, 1167, section 18, as fol- 
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“Mistake by one party ground for Rescission, not for 
Reformation. Where a contract in writing is executed by only 
one of the parties, under a mistake as to a fact which is of 
the essence of the contract, the mistake constitutes a ground 
for a court of equity to rescind and cancel the apparent contract 
as written and to place the parties in statu quo; but it does 
not constitute a ground for reformation, the reason being that 
by the mistake of one of the parties, there was no mutual 
assent to all the terms of the contract—no meeting of the 
minds—and hence there is no prior contract to which the 
writing may be made to conform. As stated by an eminent 
text writer: “A mistake on one side may be a ground for 
rescinding a contract, or for refusing to enforce its specific 
performance; but it can not be a ground for altering its terms.” 
Where such a state of facts exists, and the mistaken party 
is seeking reformation of the written instrument, the court, 
at the instance of the other party, will treat the case as though 
no writing has ever existed and will restore the parties to 
their original positions. Sometimes, however, before granting 
this relief the court affords the party not mistaken the option 
to accept an alteration in the agreement—or, more accurately, 
a contract in the terms understood by the other party—instead 
of an annulment of the writing.” 

And again on page 1169 of the same volume, sec- 
tion 23 is as follows: 

“Innocent Misrepresentation of Fact. According to the 
weight of authority, misrepresentation of material facts, 
although innocently made, if acted on by the other party to 
his detriment will constitute a sufficient ground for rescission 
and cancellation in equity. The real inquiry is not whether 
the party making the representation knew it to be false, but 
whether the other party believed it to be true and was misled 
by it in making the contract; and, whether the misrepresenta- 
tion is made innocently or knowingly, the effect is the same. 
It is as conclusive a ground of relief in equity as a willful and 
false assertion, for it operates as a surprise and imposition 
on the other party; and in such case the party must be held to 
his representations.” 


Black on Rescission and Cancellation, Vol. 1, page 
385, section 140 says: 


“Mistake as to Identity of Subject-Matter—Equity will 
grant relief, by way of rescission or cancellation, from a con- 
tract or conveyance based upon a substantial misunderstanding 
of the parties as to the subject-matter of the contract, though 
the mistake was entirely innocent on both sides and there was 
no fraud or misrepresentation. This rule is very well illus- 
trated by a case in Indiana, where a contract called for the 
delivery of “Indiana egg coal,” and this term might properly 
have been used to describe either of two grades. The buyer 
had in mind the higher grade, and the seller the lower grade, 
and each party believed that he was contracting for the kind 
of coal which he had in mind, and it was held that no 
contract was made. So, in a sale of real estate, if one party 
believes he is buying a particular piece of property while the 
other thinks he is selling another piece, there is no meeting of 
minds so as to constitute a valid contract. Thus, for instance, 
if the purchaser, desiring to inspect the property before com- 
pleting the bargain, has a particular lot pointed out to him, 
which is satisfactory and which he supposes he is to acquire, 
but by accident or mistake he is shown the wrong lot, that is 
a lot different from that which the vendor understands he is 
selling and which is described in the deed, it is a case in which 
equity may give relief on the ground of mutual mistake.” a 

In 4 Ruling Case Law, page 506, it is said: 

“The jurisdiction of equity to decree the cancellation of 


an instrument because at the time of its execution the parties 
or even one of them labored under a mistake of fact, is well 
recognized; and the rule is the same whether the instrument 
relates to an executory agreement, or one that has been exe- 
cuted. Thus in case of a material mistake by one or both of 
the parties to a deed as to identity, situation, boundaries, title, 
amount of value of land conveyed, equity will cancel the decd, 
whether or not there is actual fraud; but a mere mistake as to 
the number of acres of land purchased where the purchaser 
obtains the substance of what he expected, will not justify a 
rescission of the contract. Although it has been held that 
relief by way of cancellation will be granted for a unilateral 
mistake of fact even though it be due to the negligence of the 
complainant, so long as the lack of care on the latter’s part 
does not amount to the breach of a legal duty; the authorities 
are practically unanimous in holding that the mistake must 
not result from the want of that degree of care and diligence 
which would be exercised by persons of reasonable prudence 
under the same circumstances, or equity will not relieve against 
it. Moreover, a mistake such as will entitle one to cancellation 
must be material to the transaction and affect the substance 
thereof, rather than a mere incident or the inducement for 
entering into it.” 

In Fearon Lumber & Veneer Company vs Wilson 
et al., W. Va., 41, S. E. 137, the court say: 

“When a deed is made in pursuance of a contract of sale 
of real estate, entered into under a misapprehension or in 
ignorance of the location of the vendor’s land, and conveys 
to the purchaser a tract of land wholly different in location and 
character from the land contracted for, a court of equity will, 
at the suit of the vendee, rescind the contract of sale and put 
the parties in Statu Quo, although there was no fraudulent 
intent on the part of the grantor. In such case rescission 
results from the mutual mistake under which the parties en- 
tered into the contract. 

It appears that there is equity in the bill and that 
the allegations thereof are sufficient to require an 
answer. The order sustaining the demurrer and dis- 
missing the amended bill of complaint are, therefore, 
reversed, with directions for further proceedings not 
inconsistent with this opinion. 

Reversed. 

WHITFIELD, P. J. and TERRELL J., concur. 
STRUM and BROWN, JJ., concur in the opinion, 
filed December 6, 1927. 

ELLIS, C. J., dissents. 

STRUM, J. (concurring). 

When a vendor sells real estate simply by the 
description contained on the face of the title papers, 
he is not accountable for a mistake of fact resting 
wholly in the mind of the other party as to the loca- 
tion or boundaries. But if he undertakes to point 
out to the purchaser its location or boundaries, and 
represents that a stated description covers the lands 
so designated, he does so at his peril. If he makes 
a mistake, he must be accountable. When such a mis- 
take prevents a meeting of the minds, rescission will 
be decreed, even though there was no fraudulent in- 
tent, unless the mistake resulted wholly from a lack 
of that degree of diligence on the part of the pur- 
chaser which would be exercised by a person of reas- 
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onable prudence under the same circumstances. See 
Strong v. Lane, 68 N. W. Rep. 765; Equitable Trust 
Co. v. Milligan, 65 N. E. 1044; Selby v. Matson, 114 
N. W. 609; 14 L. R. A. (N. S.) 1210; Bigham v. Mad- 
ison, 52 S. W. Rep. 1074; Green v. Worman, 83 Mo. 
App. 568. 

ELLIS, C. J., dissenting. 

The appellant sought relief from a written agree- 
ment to purchase from the appellee a certain lot de- 
scribed in the agreement in accordance with a certain 
plat of the subdivision as recorded in a certain book 


of the Public Records of the County in which the land 
is located. 


After executing the contract, which bound the 
seller to complete all paving of streets and cement 
sidewalks in front of all lots as shown by the plat and 
to expend money in appropriate landscaping and build- 
ing of parks and which also provided that possession 
of the lot was tendered by the seller and accepted by 
the buyer and that the cash payment on the lot was 
a fair rental for the use and occupancy of the premis- 
es, the appellant left the State and did not return to 
Miami until February, 1926, two or three days after 
the due date of the first note. She alleges that she 
then inspected the lot for the first time and discov- 
ered that the lot she bought according to her written 
agreement was not the lot which had been pointed out 
to her by the seller. Upon that allegation she seeks 
a rescission of the written agreement. 


I am of the opinion that the allegations of the bill 
are not sufficient to support the relief sought. No 
element of fraud or misrepresentation for the pur- 
pose of deceiving the purchaser was present in the 
transaction so far as the allegations go. The con- 
tract, which is attached to the bill as a part of it, 
describes the lot as part of a subdivision according to 
a plat recorded in the Public Records of Dade County. 
The bill alleges that the lot which was “pointed out 
to her” was not the lot described in the contract. How 
the lot was pointed out to her is not alleged; Whether 
it was pointed out on the plat, or whether she went 


actually upon the ground and examined it, is not al- 
leged. 


In any event, if there was a mistake it resulted 
from such gross lack of care and diligence on her part 
that it could not be said that she exercised the slight- 
est diligence. She made her payment, executed the 
notes for the deferred payments, accepted a contract 
which acknowledges that possession of the lot de- 
scribed was tendered by the Company and accepted 
by her, then, after being absent for six months, re- 
turns and says that the lot which was pointed out to 


her was not the one which she bought according to 
her agreement. 


It would be inequitable to cancel the agreement 
entered into between the parties under the circum- 
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stances alleged in the bill. The purchaser had every 
opportunity for verification of the description. The 
ground was platted and a plat of it recorded. She 
accepted possession of the lot described and agreed 
to let the first payment go for use and occupation of 
the land if she failed to pay the first note due six 
months thereafter. She leaves the State returning 
six months later and examines or inspects the lot, as 
she alleges, for the first time. The first note had 
matured and was unpaid; she had defaulted and under 
the terms of her agreement she had waived any right 
to demand and ask for the return of any money paid by 
her on the agreement. 

There is a legal duty to exercise care in all trans- 
actions. If a mistake results from the neglect of one 
to exercise care there can be no such mistake of fact 
as equity will relieve against. If equity should re- 
jieve the complainant from her contract in this case 
there would be no stability in contracts of like char- 
acter. See Steinmeyer v. Schroeppel, 226 111, 9, 80 
N. E. Rep. 564; Arden v. Boone, (Tex. Civ. App.) 187 
S. W. Rep. 995; 6 R. C. L. p. 623, Sec. 42; Grymes v. 
Sanders, 93 U. S. 55, 23 L. Ed. 798. 

The means of knowledge were easily accessible to 
the complainant and she should have exercised at least 
that degree of diligence which may be fairly expected 
from a reasonable person. 


State of Florida, ex rel., 
Clayton Pennington, 
Plaintiff in Error, 


vs. Dade County. 
H. Leslie Quigg, 


Chief of Police of Miami, Florida, 
Defendant in Error. 
This is a writ of error to a judgment pursuant to 
a writ of habeas corpus remanding the petitioner in 
the court below, the plaintiff in error here, to the 


custody of the Chief of Police of the City of Miami, 
Florida. 


Pennington was charged with violation of city ordi- 
nance No. 700 and especially with having violated 
the provisions of section 5 of the said ordinance. 

Section 5 of this ordinance is as follows: 

“Section 5. That there is hereby designated as a con- 
gested area that portion of the Down-Town Zone as defined 
in Article 1, Section 4 of Traffic Regulations of the City of 
Miami, Florida established April 1st 1926, bounded on the 
South by S. W. 3rd Street and S. E. Third Street, on the North 
by N. W. 5th Street and N. E. 5th Street, on the West by N. W. 
2nd Avenue and S. W. 2nd Avenue and on the East by N. E. 
2nd Avenue and S. E. 2nd Avenue, which congested area in- 
cludes the above mentioned streets and avenues. No permit 
shall be issued for a motor-vehicle commonly known as a 
“jitney” or for any motor vehicle having a rated seating ca- 
pacity of less than fifteen passengers to operate within said 
congested area or upon any street within said congested area.” 
The ordinance was enacted under authority of the 
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provisions of the City Charter as contained in section 
3 sub-paragraph II of Chapter 10847 Laws of Fila., 
Special Acts of the Legislature of 1925, which is as 
follows: 

Section 3. 

The City of Miami shall have power******, 

“To license, control, tax and regulate traffic and sales upon 
the streets, sidewalks and public places within the City and 
the use of space in such places to regulate, suppress and pro- 
hibit hawkers and peddlers and beggars upon such streets, 
sidewalks and public places; and to license and cause to be 
registered and control, tax, regulate or to prohibit in designated 


streets, or parts of streets, carriages, omnibuses, motor buses, - 


cars, wagons drays, jitney busses and other vehicles, and to 
license, tax and cause to be registered and control the drivers 
thereof and to fix the rate to be charged for the carriage of 
persons and property within the city and to the public works 
beyond the limits of said City; and to authorize the City Man- 
ager, or the Chief of Police, to make and promulgate regula- 
tions for traffic on the streets, or parts of the streets, during 
such hours as may be necessary or convenient, and to provide 
for parking spaces on the streets, and to at any time discon- 
tinue the right to the use of such parking spaces and to regu- 
late or vacate or discontinue the use of the same; and to require 
all vehicles for the carriage of persons for hire to execute a 
bond to be conditioned as required by ordinance for the pro- 
tection of passengers and of the public and to make such bond 
inure to the benefit of persons or property which may be in- 
jured or damaged by the operation of such vehicles for hire; 
and to require such bond with such surety to be furnished by 
all vehicles for hire operating upon the streets of the City of 
Miami, whether such operation be wholly within the limits of 
the City of Miami or between the City of Miami and other Cities 
and towns or places outside of the City of Miami.” 

It will be observed that the Legislature conferred 
upon the City of Miami the power “to control, tax, 
regulate or to prohibit in designated streets, or parts 
of streets, carriages, omnibuses, motor buses, cars, 
wagons, drays, jitney buses and other vehicles.” 

That part of the ordinance out of the enforcement 
of which this case originated finds ample foundation 
for its support in the provisions of the legislative 
charter of the City of Miami above referred to. This 
case is differentiated from the case of Quigg vs State 
ex rel Redel, 84 Fla. 164; 93 Sou. 139, because of the 
difference in the City Charter provisions which ob- 
tained at the time that the case originated and those 
provisions which were included in the charter by that 
part of chapter 10847, supra. It is contended that the 
ordinance under which plaintiff in error is held is 
invalid upon nine (9) separate grounds, to-wit: 

“1. That said ordinance is unreasonable: 

2. That said ordinance is discriminatory; 

3. That said ordinance is cluss legislation; 

4. That said ordinance is confiscatory; 

5. That said ordinance is arbitrary; 

6. That said ordinance violates constitutional provisions 
in that it deprives persons of liberty or property without due 
process of law; 

7. That the legislature had no power under the constitu-, 
tion to grant the power exercised to the City; 

8. That an ordinance entitled “An ordinance to Regulate” 
does not include power to prohibit; 
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9. That said ordinance vests arbitrary power in the City 
Manager.” 

We have considered the ordinance upon each of 
the grounds of attack and find that it must be upheld 
as a valid ordinance under the authority vested in the 
City. 

_ The so called “jitneybus” has come to be recog- 
nized throughout the country as a motordriven track- 
less vehicle operated over certain routes between two 
or more particular points or places, which carries 
passengers for hire and reward to and from terminal 
points and intermediate points. They are common 
carriers and are therefore, subject to appropriate gov- 
ernmental regulations. This Court in Dutton Phos- 
phate Co. vs. Priest, 67 Fla. 370; 65 Sou. 282, say: 

“The provisions of the organic law that no person shall be 
deprived of life, liberty or property without due process of law, 
nor denied the equal protection of the laws, are not intended 
to hamper the States in the discretionary exercise of any of 
their appropriate sovereign governmental powers, unless sub- 
stantial private rights are arbitrarily invaded by illegal or 
palpably unjust, hostile and oppressive exactions, burdens, 
discriminations or deprivations.” 

And further, in the same opinion, the court say: 

“All property rights are held and enjoyed subject to the 
fair exercise of the States police power to establish regulations 
that are reasonably necessary to secure the general welfare of 
the State.” 

And again: 

“The wisdom and necessity, as well as the policy, of a sta- 
tute are authoritatively determined by the legislature.” 

In King Lumber Co. vs. A. C. L. R. R. Co. 58 Fla. 
292; 50 Sou. 509, it is said: 

“The rule requiring classifications made by statutes to be 
reasonable has reference to those who are affected by a regula- 
tion and not merely to the subject regulated.” 

“Where a regulation affects alike all similarly situated with 
reference to the subject regulated a wide discretion is accorded 
to the legislature in selecting subjects for regulation. A sub- 
ject of legislative regulation may be comprehensive or restric- 
tive where constitutional provisions are not violated.” 

In Harrison et al vs. Big Four Bus Lines 288 S. W. 
1049, the Circuit Court of Appeals of Ky., in constru- 
ing a provision of the State statute relative to the regu- 
lation of motor vehicles for hire, quoted with approval 
the part of the opinion in the case of Leo Bus Lines (o. 
vs. Southern Bus Line Co., 209 Ky. 40; 272 S. W. 18, 
as follows: 


“It was the evident purpose of the legislature to collect 
from such companies fees as revenues on cars having a seating 
capacity of five persons or less, but the language quoted direct- 
ly and positively excludes the smaller cars from all of the pro- 
visions of the act except as to the payment of fees. This 
language is clear and unambiguous and must be construed to 
mean what it says. It is true that the smaller cars may com- 
pete with other cars of the regular transportation companies, 
but the wisdom of permitting such unregulated competition is 
a matter addressed to the Legislature. The Court can only 
construe the act as written.” 


In Ex Parte Dickey, Supreme Court of Appeals of 
West Virginia, reported in 85 S. E. 781, say: 


“All rights of common carriage on highways such as those 
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conducted by means of drays, omnibuses, hack-coaches and taxi- 
cabs, are legislative grants or concessions, much lower in legal 
quality and dignity than the rights of ordinary use to which 
highways are incidentally subjected by citizens in travel and 
the prosecution of their business.” 


“To accomplish the exclusion of automobiles from the use 
of certain streets or public ways in cities and towns, the Legis- 
lature of Massachusetts deemed it necessary to pass a statute 
authorizing the aldermen of the cities and selectmen of the towns 
to make much regulations, subject to a power of review in the 
state highway commission. The constitutionality of this statute 
was questioned in Commonwealth vs. Kingsbury, 199 Mass. 542 
85 N. E. 848, 127 Am. St. Rep. 513, but the court upheld it. 


“Tt would be inconsistent with this theory to say the 
Legislature, in committing to county courts, villages, towns and 
cities the control of such portions of the highways as happen 
to be within their limits, intended to make them absolute 
owners and proprietors of the same, with power to do as they 
please with them. Such municipalities own such portions of 
the highways for such public uses and purposes as the Legis- 
lature, by express declaration or implication, recognizes as 
lawful. They hold them as agencies of the State for such 
public uses, and therefore, they can limit, restrict or regulate 
such uses in such manner and to such extent only as the Legis- 
lature has authorized. For the promotion of local comfort, 
convenience and prosperity the Legislature has empowered them 
to establish, maintain and improve highways and given them 
authority to raise money by taxation for such purposes; and 
at the same time, it has compelled them to assume, not only 
the burden of construction and maintenance, but also liabilities 
for injuries occasioned by defects. Nevertheless, it would be 
inconsistent with sovereign legislative power and control over 
the highways to infer from this agency legislative purpose to 
confer upon local municipalities power to deny any right of the 
public in them. Therefore, such authority does not exist, unless 
it has been expressly or impliedly conferred. In the light of 
these general principles and conclusions the provisions of the 
charter of the city of Huntington, applicable to the subject, 
must be read and interpreted. The most comprehensive one 
of these, and the only one it is deemed necessary to consider, 
is found in section 68 of chapter 3 of the Acts of 1909. After 
having authorized the commissioners to require a city license 
for anything for which a state license is required and to im- 
pose a tax thereon for the use of the city, it proceeds as fol- 
lows: 

‘““And the board of commissioners shall have the power 
to grant, refuse or revoke any such license of owners or keep- 
ers of hotels, carts or wagons, drays and every other descrip- 
tion of wheeled carriages, kept or used for hire in said city, 
and to levy and collect tax thereon and to subject the same 
to such regulations as the interest and convenience of the 
inhabitants of said city, in the opinion of the board of commis- 


sioners may require.”’ 

Power in the city to subject all kinds of wheeled 
carriages kept for hire to such regulations as the 
interest and convenience of the inhabitants thereof 
may require, in the opinion of the board of commis- 
sioners, and to refuse them license, is as broad as the 
power of the Legislature itself over them. They, 
with the owners and keepers of hotels, are segregated 
from all other subjects of license and taxation, by the 
terms of the statute, and put into a separate and dis- 
tinct class over which the city is accorded full and 
complete power. 
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In Fifth Avenue Coach Co. vs City of New York, 
194 N. Y. Reports 19, the court says: 

“An ordinance prohibiting the display of advertisements 
upon wagons and other vehicles, except business notices upon 
ordinary business wagons engaged in the usual business or 
work of the owner and not used merely or mainly for adver- 
tising, is a proper and reasonable exercise of the authority to 


regulate the business conducted in the streets of the city, vested 
in the board of aldermen.” 


In Davis vs City of Houston, the Court of Civil Ap- 
peals of Texas, reported 264 S. W. 625, an ordinance 


in many respects like the one here under consideration 
was challenged: ; 


Where a city charter gave the city general powers of 
local government and control of its streets in general, and 
control of franchises for the use of streets, in the exercise 
of its police power it could by ordinance prohibit the use of 
jitneys for hire. 

“The ordinary use of a city’s streets by a citizen is an 
inherent right which can not be taken from him by the city, 
and may only be controlled by reasonable regulation, but the 
right to use the streets for conducting thereon a private busi- 
ness is not inherent or vested and can only be acquired by 
permission or license from the city, whose power to withhold 
such permission or license is an essential and necessary pre- 
rogative of municipal government.” 


The enunciation of the law as above quoted has 
been approved in Gill vs City of Dallas, Court of Civil 
Appeals of Texas, reported in 209 S. W. page 29; Ex 
Parte Cardinal, Supreme Court of Cal. reported in 
150 Pacific 348; Auto & Transit Co. et al vs City of 
Fort Worth, Court of Civil Appeals of Texas, 182 S. 
W. 685; Public Service Commission vs Booth, 156 
N. Y. Sup. 140; Ex Parte Bogle, Court of Criminal 
Appeals of Texas, 179 S. W. 1193. State ex rel Mc- 
Auley vs York 90 Fla. 625-106 So. 418. 


So, we must hold that neither the ordinance or the 
legislative act which authorized its enactment is fatal- 
ly unreasonable. 


The next question presented is whether or not the 
ordinance is discriminatory or constitutes class legis- 
lation, both of which questions must be answered in 
the negative. 


In Dutton Phosphate Co. vs Priest, supra, this 
court say: 


“The legislature has a wide discretion in classifying the 
subjects of police regulation; and a legislative classification will 
not be annulled by the courts unless it is wholly without a 
reasonable or practical basis. Unless a legislative regulation 
is applicable to some persons and not to others under essen- 
tially similar conditions so as to make the classification an 
arbitrary exercise of the powers of government that in mater- 
ial substance and effect unjustly discriminates between persons 
similarly conditioned with reference to the subject regulated, 
there is no denial of the equal protection of the laws. See 
Davis vs Fla. Power Co. 64 Fla. 246, 60 South Rep. 759; 
Lindsley v Natural Carbonic Gas Co. 120 U. S. 61, 31 Sup. Ct. 
Rep. 337; Central Lumber Co. vs State of South Dakota, 126 
U. S. 157, 33 Sup. Ct. Rep. 66; Peninsular Industrial Ins. Co. 
vs State, 61 Fla. 376, 55 South Rep. 398: Louisville & N. R. Co. 
v Melton, 218 U. S. 36, 30 Sup. Ct. Rep. 676.” 
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In Ex Parte Dickey, supra, the Supreme Court of 
West Virginia say: 

“The right of a citizen to travel upon the highway and 
transport his property thereon in the ordinary course of life 
and business, differs radically and obviously from that of one 
who makes the highways his place of business and uses it for 
private gain, in the running of a stage coach or omnibus. The 
former is the usual and ordinary right of a citizen, a common 
right, a right common to all, while the latter is special, un- 
usual and extraordinary. As to the former, the extent of 
legislative power is that of regulation; but, as to the latter, 
its power is broader. The right may be wholly denied, or it 
may be permitted to some and denied to others, because of 
its extraordjnary naturé. This distinction, elementary and 
fundamental in character, is recognized by all the authorities.” 

In Ex Parte Cardinal, supra, the court say: 

“It cannot successfully be disputed that the city and 
County of San Francisco has the right in the exercise of its 
police power, to enact such reasonable regulations for the 
safety of the public as are not in conflict with general laws, 
to regulate the use of vehicles on its public streets. While in 
doing this it may not arbitrarily discriminate against any 
species of vehicles, it may classify vehicles for the purpose of 
regulation in such manner as is reasonable, in view of the 
character and manner of use and the danger to the public 
to be apprehended, and such classification must be upheld by 
the courts unless it is manifestly unreasonable or arbitrary. 
No reasonable person will dispute the proposition that, in view 
of many circumstances peculiar to automobiles and their use, 
regulations specially applicable thereto will be sustained. And 
it is manifest that as to automobiles there may be circum- 
stances existing, by reason of the manner and character of 
their use on the streets, that will warrant, in the interest of the 
safety of the public, special regulations as to those used for a 
particular purpose and in a particular way. The only limita- 
tion in the matter of any such classification is that the same 
must be reasonable—that there is some difference between 
the vehicles embraced in the class attempted to be created, 
and other vehicles, that bears a proper relation to the regula- 
tions prescribed for those coming within the class. If the 
classification is reasonable, including all that may fairly be 
said to be similarly situated and affecting alike all of these, 
there is no forbidden discrimination. The question of classifi- 
cation is primarily one for the legislative power, to be deter- 
mined by it in the light of its knowledge of all the circum- 
stances and requirements, the presumption in the courts is in 
favor of the fairness and correctness of the determination by 
the legislative department, and the courts are not privileged 
to overturn that determination unless they can plainly see 
that the same was without warrant in the facts.” 

See also Jackson vs Neff, 64 Fla. 326; 60 Sou. 350; 
Park vs Morgan, 54 Fla. 414; 63 Sou. 417 and Har- 
rison vs Big Four Bus Lines, Supra. 


In Davis vs the City of Houston, supra, the court 
say: 


“In our own State the question has been put at rest by 
the opinion of Chief Justice Fly in the case of Greene vs City 
of San Antonio (Tex. Civ. App.) 178 S. W. 6, before cited. 
This opinion, which has been cited with approval and followed 
by the courts of a number of other States, states the law as 
follows: 


‘“So in this case appellant has never had any vested right 
to use the streets of San Antonio to engage in the business of 
a common carrier of passengers for hire, and no right of his 
is infringed or invaded by the ordinance requiring certain 


things to be done in order to enter into business on the streets, 
which have, at the expenditure of large sums, been placed by 
the city in prime condition for automobile travel. The streets 
belong to the public, the city being its trustee, and no private 
individual or corporation has a right to use such streets for the 
prosecution of a business without the consent of the trustee 
and a compliance with the conditions upon which the permis- 
sion to so use them is given.”’ 


In the case of Ex Parte Bradshaw, 70 Tex. Cr. R. 
166, 159 S. W. 259, our Court of Criminal Appeals 
adopts and follows this view of the law. There is 
nothing unreasonable in the classification made in the 
ordinance of the character of vehicles which are de- 
nied permission to use the streets for conducting the 
jitney business. 

Our conclusion is that the ordinance can not be 
held discriminative, and must be held to be a valid 
exercise of the police power of the city government.” 

The question of whether or not the ordinance is 
confiscatory, arbitrary or deprives persons of liberty 
or property without due process of law each are 
answered in the negative upon authority of the cases 
above cited and also on authority of the opinion in the 
case of State ex rel McAuley vs York, 90 Fla. 625; 
106 Sou. 418; also Frick vs City of Gary, Supreme 
Court of Indiana 135 N. E. 346. 

The question as to whether or not an ordinance 
entitled “An ordinance to Regulate” may include the 
“power to prohibit” the use of the regulated instru- 
mentality within stated limits must be answered in 
the affirmative by following the principles of law 
enunciated in case of Ex Parte Pricha, 70 Fla. 265; 
70 Sou. 406, in which the court say: 

“If the title to the act fairly gives notice of the subject 
of the act, so as reasonably to lead to an inquiry into the body 


of the bill it is all that is necessary. The title need not be 
an index to the contents of the bill or act.” 

“Under the title of ‘“An Act to Regulate the sale of fur- 
nishing of intoxicating liquors, wines or beer, and prescribing 
a penalty for the violation of certain of its provisions, and 
repealing laws in conflict herewith’ ” the legislature may make 
the following section a portion of such act, without violating 
the provisions of Section 16 of Article 3 of the State Constitu- 
tion: Sec. 7 ‘“That no dealer in intoxicating liquors, wines 
or beer, shall himself drink, consume or give away any intoxi- 
eating liquor, wine or beer in any quantity on the premises 
where such liquor, wine or beer is sold, nor shall he permit 
or suffer any assistant, servant, employee, purchaser or any 
person whomsoever to drink, consume or give away any intoxi- 
cating liquor, wine or beer on such premises, nor shall he 
provide any other premises with the intent to defeat the policy 
of this act.’ 


See also Ex Parte Lewinsky, 66 Fla. 324; Sou. 577. 
It will be observed that this prohibition to operate 
jitney-buses of carrying capacity of less than fifteen 
(15) passengers within the designated area is at most 
only a regulation governing the operation of such 
jitneybuses within the city limits of the City of Miami. 
The question of whether or not the legislature had 
power and authority to grant the exercised power to 


i 
4 
4 
= 
4 
A 
: 
| | 
2 


the city of Miami can not be seriously questioned. 
Article 8, Section 8 of the Constitution of Florida 
provides that: 

“The Legislature shall have power to establish and 
to abolish municipalities, to provide for their govern- 
ment, to prescribe their jurisdiction and powers, and 
to alter or amend the same at any time.” 

This provision of the Constitution necesarily con- 
fers on the Legislature power to delegate the proper 
governmental functions to the municipalities created. 

In Williams vs Eggleston, 170 U. S. 304; Law Ed. 
1047, the court say: 


“The power of the Legislature over all local municipal 
corporations is unlimited, save by the restrictions of the. State 
and Federal Constitutions.” 


It appears that that part of the ordinance of the 
City of Miami, the validity of which is challenged 
by the petitioner, is valid and enforceable. 

The judgment of the Circuit Judge remanding the 
petitioner to the custody of the Chief of Police should 
be affirmed and it is so ordered. 

Affirmed. 

ELLIS, C. J. and WHITFIELD, TERRELL, STRUM 
and BROWN, JJ., concur. Opinion filed December 
6, 1927. 


Ex Parte: 
Ernest Amos. 
Habeas Corpus. 
Original Jurisdiction. 
STRUM, J. 

At a special term of the Circuit Court for Seminole 
County, the grand jury presented two indictments 
against the petitioner, Ernest Amos, purporting to 
charge petitioner with the common law offense of 
malpractice in office, such malpractice consisting of 
the alleged wilful and corrupt failure on the part of 
the petitioner as Comptroller of the State of Florida 
to perform several discretionary official duties. See 
Ex parte Amos, 112 South. Rep. 289; 29 Cyc 1449; 
1 Bishop Crim. Law (9 Ed.) Sec. 460. Each indict- 
ment contains two counts. Petitioner is held in cus- 
tody by authority of a capias issued pursuant to each 
indictment, and seeks his release upon writ of habeas 
corpus, invoking the original jurisdiction of this court. 
Two petitions were filed, one questioning the lawful- 
ness of petitioner’s custody under each capias. The 
two petitions, for purposes of consideration here, will 
be consolidated. 

The material portions of the indictments in ques- 
tion are as follows: 

1. That the petitioner, Ernest Amos, on the 20th day 
or May, 1926, as Comptroller of the State of Florida, did 
“knowingly, unlawfully, wilfully and corruptly fail and refuse 
to forfeit the rights, privileges and franchise of Seminole 
County Bank of Sanford, Florida, a banking corporation or- 
ganized, existing and doing business in and under the laws 
oi the State of Florida***, the said banking corporation then 
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and there having violated, and having then and there permitted 
certain of its officers to violate Section 4151 of the Revised 
General Statutes of Florida” by then and there permitting a 
named individual to borrow from said bank, and by said bank- 
ing corporation having loaned to the said individual, and to 
firms, corporations and co-partnerships in which the said 
individual was directly and indirectly interested, “an amount 
in excess of 40% of the capital stock and surplus of said 
banking corporation, he, the said’ Ernest Amos, then and there 
well knowing and having satisfactory evidence thereof***.” 


2. That the petitioner as Comptroller of the State of 
Florida, on the 20th day of May, 1926, did “knowingly, un- 
lawfully, wilfully and corruptly fail and refuse to forfeit the 
rights, privileges and franchise” of the bank mentioned in the 
previous count, “the said banking corporation and the directors 
thereof having permitted the said banking corporation to vio- 
late, and the officers, directors and managers of said banking 
corporation having violated Section 4153 of the Revised Gen- 
eral Statutes of Florida by then and there carrying in the 
assets of the said corporation $294,481.81 in amount and value 
of notes and obligations in its reports to the Comptroller and 
as published as required by law, which were past due and 
upon which no interest had been paid for one year, and which 
said notes and obligations were not carried to the reasonable 
value of collateral given therefor and which were not carried 
at the reasonable value fixed by the Board of Directors in 
such cases where the same was in course of collection by action 
at law; he, the said Ernest Amos, then and there well knowing 
and having satisfactory evidence thereof*****.” 


38. That the petitioner on the 20th day of May, 1926, as 
Comptroller of the State of Florida, “and being then and there 
charged with the duty in the event the legal reserve of any 
banking corporation in the State of Florida shall fall below 
the legal requirement of 20% of the aggregate amount of its 
deposits, of requiring said banking corporation to make good 
its legal reserve within thirty days after official notification 
thereof to said banking corporation, and upon failure so to do, 
to wind up the business of said banking corporation as pro- 
vided by law, did then and there knowingly, unlawfully, wil- 
fully and corruptly fail and refuse to wind up the business of 
“the bank above mentioned,” he, the said Ernest Amos, then 
and there well knowing that the legal reserve of said banking 
corporation had fallen below the legal requirement of 20%, 
and that the same then and there was about 17% of the aggre- 
gate amount of its deposits*****.” 


4. That the petitioner on the 20th day of May, 1926, as 
Comptroller of Florida, “did then and there knowingly, unlaw- 
fully, wilfully and corruptly fail and refuse to wind up the 
business of, and declare to be forfeit the rights, privileges 
and franchise of” the banking corporation above mentioned, 
“he, the said Ernest Amos, being then and there as such offi- 
cer charged with the duty so to do, the banking corporation 
being then and there in an ‘unsound condition, and then and 
there threatened with insolvency because of illegal and unsafe 
investments, he, the said Ernest Amos, then and there well 


_ knowing and having satisfactory evidence thereof****.” 


In a criminal prosecution, it is essential to the 
jurisdiction of the Court that the charge against the 
accused state some criminal offense known to the law. 
Whether or not it appears from the face of the charge 
that the accused has committed an act which the law 
makes criminal is a matter which may therefore be 
inquired into on habeas corpus. Infirmities in an in- 
dictment amounting to no more than imperfect, inexact 
or deficient pleading and which might render the in- 
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dictment amenable to a motion to quash can not avail 
on habeas corpus, as such faults are not fatal to the 
jurisdiction of the Court. Upon habeas corpus, the 
courts will consider whether the indictment contains 
sufficient allegations to show that petitioner has com- 
mitted a criminal offense of which the court in which 
the indictment was presented has jurisdiction, or to 
state the matter conversely, whether the indictment 
merely attempts to charge as a criminal offense an 
act which the law does not declare to be criminal. If 
it appears from the face of the indictment that no 
criminality is attached by law to the act charged, 
detention thereunder may be relieved against as being 
without jurisdiction. Ex parte Prince, 27 Fla. 196, 
9 South. Rep. 659; Ex parte Bailey, 39 Fla. 734, 23 
South. Rep. 552; Ex parte Robinson, 73 Fla. 1068; 
75 South. Rep. 604; Ex parte Amos, 112 South. Rep. 
289; 12 R. G L. 1190; 29 C. J. 34. 

It will observed that the delinquency in duty 
attempted to be charged in counts 1 and 2 consists of 
the alleged wilful and corrupt failure of the Comptrol- 
ler “to forfeit the rights, privileges and franchise of 
said bank because of a violation by the said bank and 
its officers of Section 4151 and 4153, Rev. Gen. Stats. 
1920,” in the respects above set out, he, the said Comp- 
troller, well knowing and having satisfactory evidence 
of such violations. The delinquency in duty attempt- 
ed to be charged in counts 3 and 4, respectively, con- 
sists of the alleged wilful and corrupt failure and re- 
fusal of the Comptroller “to wind up the business,” 
and “‘to wind up the business and declare to be forfeit 
the rights, privileges and franchise” of the bank in 
question on account of the existence of described con- 
ditions in the business affairs of said bank in violation, 
respectively, of the provisions of Sections 4140 and 
of Sections 4162 and 4167, Rev. Gen. Stats. 1920, he, 
the said Comptroller, then and there well knowing 
of the existence of those conditions. 

We will consider counts 1 and 2 together: 


By Sec. 4162, Rev. Gen. Stats. 1920, the rights, 
privileges and franchises of a bank or trust company 
doing business in this State under State laws “shall 
be subject to be forfeited, and the State Comptroller 
may forthwith designate and appoint a Receiver to 
take charge of the assets and affairs of said bank” 
upon the Comptroller becoming satisfied, from re- 
ports furnished him by a State Bank Examiner, or 
upon other satisfactory evidence,” of the existence of 
any of the several circumstances referred to in that 
Statute. Amongst those circumstances are that such 
bank has become insolvent and is in default; or that 
such bank is in an unsound condition or threatened 
with insolvency because of illegal or unsafe invest- 
ments; or that such bank has knowingly violated, or 
knowingly permitted any of its officers to violate, 


any of the provisions of law relative to such bank. 
See Bryan v. Bullock, 84 Fla. 179; 93 South. Rep. 182; 
Ex parte Amos, supra. 


Though the Comptroller, under the circumstances 
just referred to, has the discretionary power to ap- 
point a Receiver, the wilful and corrupt failure or 
refusal to exercise which power in the circumstances 
named might constitute the common law offense of 
malpractice in office, still he has no power to “forfeit 
the rights, privileges and franchises” of the bank. 
A franchise is property within the meaning of the 
Constitution, and in respect of its enjoyment and pro- 
tection it is regarded by the law precisely as any other 
property. Although the franchise of a corporation 
may be subject to forfeiture because of an abuse or 
misuse of the rights and powers thereby granted, the 
general rule is that such forfeiture can not be ef- 
fectuated by a mere administrative or ministerial act. 
That result can be attained, as a general rule, only by 
the judgment of a competent tribunal in a legal pro- 
ceeding instituted directly for that purpose in which 
the cause of the forfeiture is judicially ascertained and 
and in which the grantee of the franchise is afforded 
reasonable notice and an opportunity to be heard ac- 
cording to the ordinary course of law. At least in 
the absence of a reservation in the grant, (See Green- 
wood v. Union Etc. R. R. Co., 105 U. S. 18; 26 L. Ed. 
961; Omaha Water Co. v. Omaha (O. C. A.) ; 147 Fed. 
1; 8 Ann. Cas. 614), acts of omission or commission 
contrary to or in violation of a corporate franchise, 
or the laws under which the franchise is enjoyed, do 
not ipso facto operate as a forfeiture, but may consti- 
tute an efficient cause for forfeiture in a proper 
action. The commission or omission of such acts, 
however, do not, as a general rule authorize an admin- 
istrative officer to lawfully declare the franchise for- 
feited and terminated. See Higgins v. Downward, 
14 Atl. Rep. 720, 32 Atl. Rep. 133, 40 A. S. R. 141; 
Mickles v. Rochester City Bank, 11 Paige (N. Y.) 118; 
42 Am. Dec. 103; State v. Bank of Charleston, 2 
McMul. L. (S. C.) 489; 39 Am. Dec. 135; 12 R. C. L. 
205; 7 R. C. L. 724; 7 C. J. 723. The provision of ihe 
Statute is that the franchise shall be “subject to be for- 
feited,” not that the Comptroller shall forfeit it. The 
authority of the Comptroller under Sec. 4162, supra, 
when there has been a violation of Sections 4151 and 
4153, supra, as charged in counts 1 and 2, is to “desig- 
nate and appoint a Receiver to take charge of the 


assets and affairs of such bank.” The appointment of 
such Receiver operates as a “suspension of the right 
to exercise the franchise of such bank***and such 
right (that is, the right to exercise the franchise) 


_ ceases to exist unless and until it shall have been re- 


instated****.” Power v. Amos, decided August 1, 
1927. But the mere appointment of a Receiver does 
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not ipso facto work a dissolution of the corporation 
nor is such act tantamount to a forfeiture of its fran- 
chise. First National Bank of Bethel v. National 
Pahquioque Bank, 81 U. S. 383; 20 L. Ed. 840. idem 
36 Conn. 325; 4 Am. Rep. 80; Chemical Nat’l Bank v. 
Hartford Deposit Co., 161 U. S. 1; 40 L. Ed. 595. 


It is therefore apparent that the alleged failure of 
the Comptroller, as charged in counts 1 and 2, to “‘for- 
feit the rights, privileges and franchise” of the bank, 
being an act which he had no power to perform, nor 
one which the Statute purported to authorize him to 
perform, is not a criminal offense, nor can it be made 
so by a charge that the Comptroller was actuated in 
such failure by a wilfully corrupt motive. 


The third count is based upon Sec. 4140, Rev. Gen. 
Stats. 1920, which requires every banking company “to 
have on hand at all times in lawful money of the Uni- 
ted States an amount equal to twenty per cent of the 
aggregate amount of its (the bank’s) deposits.” The 
Statute further provides that ‘“***** the Comptroller 
may notify any banking company whose lawful re- 
serve Shall be below the amount above required to be 
kept on hand to make good such reserve and if such 
company shall fail in thirty days thereafter to make 
good its reserve of lawful money, the Comptroller may 
appoint a Receiver ‘to wind up’ the business of the 
company as provided by Section 4162.” 


As the third count is fatally defective for another 
reason, we pretermit the question of whether or not, 
in view of the provision of Sec. 4140 just quoted, the 
charge of the third count that the Comptroller cor- 
ruptly failed “to wind up” the business in tantamount 
to a charge that he corruptly failed “‘to appoint a Re- 
ceiver to wind up” the business of the company as 
provided by that Section. Much that is hereinafter 
said upon that aspect of count 4 might perhaps also 
apply to count 3. It is unnecessary, however, to con- 
sider that question in connection with count 3. 


Sec. 4140, supra, does not purport to constitute 
the mere existence of an impairment in the bank’s 
reserve and the Comptroller’s knowledge thereof the 
sole prerequisite to the existence of the Comptroller’s 
duty to appoint a Receiver. On the contrary, that 
Section prescribes other intervening and indispensable 
prerequisites before the duty to appoint a Receiver 
under that Section comes into existence. That Sec- 
tion, after providing for notice to the bank to make 
good its reserve, further provides that “if such bank- 
ing company has failed within thirty days to make 
good its reserve of lawful money, the Comptroller may 
appoint a Receiver to wind up the business of the 
company as provided in Section 4162.” As we con- 
strue Section 4140, the duty imposed upon the Comp- 
troller when an impairment of the legal reserve has 
occurred, is first to notify the banking company “to 
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make good such reserve,” thus affording an opportunity 
for a prompt restoration which would obviate the 
necessity for further action, and in the event of a 
failure “to make good” the legal reserve within the 
thirty day period allowed by the Statute, then to ap- 
point a Receiver for the purpose and in the manner 
provided by that Section. The Statute contemplates 
that such notice and opportunity to restore shall be 
a condition precedent to the appointment of a Receiver. 


See People v. Milwaukee Avenue State Bank, 82 N. E. 
Rep. 853. 


To charge, as does the third count, merely that 
the Comptroller, well knowing of the existence of an 
impairment in the bank’s legal reserve “failed to wind 
up the business of the bank” entirely ignores an in- 
dispensable prerequisite or condition to the existence 
of the Comptroller’s authority to take the action it 
is charged he corruptly failed to take. Until the pre- 
liminary notice and the opportunity to restore the 
impaired reserve has been given as provided in Sec. 
4140, supra, there is no authority in the Comptroller 
under the Statute, and consequently no duty on his 
part, to appoint a Receiver to wind up the business. 
The third count does not purport to charge that the 
Comptroller corruptly failed to give notice to the bank 
to make good its impaired legal reserve, nor that hav- 
ing failed to make good the legal reserve within thirty 
days, the Comptroller then corruptly failed to appoint 
a Receiver to wind up the business of the company. 
The introductory recitals of the third count apparently 
recognize the preliminary notice to the bank and the 
opportunity to make good its legal reserve as a pre- 
requisite to the existence of the duty to appoint a 
Receiver, but the count merely charges, in effect, that 
the Comptroller failed and refused “to wind up the 
business” of the bank, ‘well knowing that the legal 
reserve had fallen below the legal requirement of 
20% *****” omitting all reference to the prerequi- 
sites which must have been satisfied before the duty 
to appoint a Receiver comes into existence. As even 
a corrupt failure to appoint a Receiver merely upon 
the knowledge of the Comptroller of an impairment in 
the legal reserve, and without the happening of the 
stated prerequisites, is not and can not be pleaded 
so as to constitute a criminal offense, the third count 
must also fail. 

Count 4 charged a wilful and corrupt failure and 
refusal on the part of the Comptroller “to wind up the 
business of and declare to be forfeit the rights, priv- 
ileges and franchise” of the bank. What has been 
said in connection with the counts 1 and 2 dispose of 
the latter phase of this charge relating to forfeiture. 
The remaining aspect of the charge,—that the Comp- 
troller failed to “‘wind up the business” must also fail 
under the plain terms of the Statutes. The offense 
contemplated by this count, as well as the other counts, 
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is to be found, if at all, in the corrupt failure of the 
Comptroller to perform a discretionary civil duty im- 
posed upon him by the Statute. The allegations as to 
the duty, the corrupt failure to perform which is al- 
leged to constitute the common law offense of mal- 
practice, are to be strictly construed. To determine 
the duty of the Comptroller under the circumstances 
charged in the fourth count, resort must be had to 
Section 4162, 4166 and 4167, Rev. Gen. Stats. 1920, 
which must be construed in pari materia. Amongst 
other things, Sec. 4162 provides that when the 
Comptroller has become satisfied that a State 
Bank is “in an unsound condition, or threaten- 
ed with insolvency because of illegal or un- 
safe investments,***the State Comptroller may forth- 
with designate and appoint a Receiver to take charge 
of the assets and affairs of such bank***and such 
Receiver shall be subject to dismissal by the Comptrol- 
ler whenever in his judgment such dismissal is deemed 
necessary or advisable*****.”” Section 4167 provides, 
in effect, that if the Comptroller shall have reason to 
conclude that a State Bank “is in an unsound or un- 
safe condition, he shall forthwith take possession of 
the property and business of such bank****and retain 
such possession until the affairs are placed in a sound 
and safe condition, or until a Receiver is appointed as 
provided by law*****.” Section 4166, swpra, which 
relates to all Receivers appointed by the Comptroller 
pursuant to any of the Statutes mentioned, provides, 
in effect, that the Receiver so appointed “shall at all 
times under the supervision and control of the Comp- 
troller, and subject at all times to summary discharge 
and dismissal by him and any vacancy in such receiver- 
ship may be filled by the Comptroller at any time.” 
Construing these Statutes in pari materia, it will be 
seen that the discretionary duty and authority of the 
Comptroller in the circumstances named, the corrupt 
failure or refusal to perform which might constitute 
the common law offense of malfeasance, is either to 
“forthwith take possession of the property and busi- 
ness of such bank****and retain the same until the 
affairs are placed in a sound and safe condition****,” 
or “to forthwith designate and appoint a Receiver to 
take charge of the assets and affairs” of the bank. 
Such a Receiver, when appointed, is in effect a mere 
representative of the Comptroller for administrative 
purpose. See Bryan v. Bullock, supra. 

There is no specific duty imposed upon the Comp- 
troller under the circumstances alleged in the fourth 
count “to wind up the business” of the bank, nor does 
a full and complete performance of the duty that is 
imposed necessarily involve a “winding up of the busi- 
ness” of the bank as that expression is ordinarily un- 
derstood when used in this connection. 
the affairs of a business is usually understood to be 
substantially synonymous with to “liquidate” the busi- 


To “wind up”. 


ness. In its general and usual sense, to “liquidate” 
a business means to assemble and mobilize the assets, 
settle with the creditors and debtors, and apportion 
the remaining assets, if any, amongst the stockholders 
or owners, thereby permanently terminating the af- 
fairs of the business. See Assets Realization Co. vy. 
Howard, 127 N. Y. Supp. 798, 816; In re: Skillman, 
105 N. Y. Supp. 872, 875; Hanley v. Sims, 94 N. E. 
Rep. 401; Richmond v. Irons, 121 U. S. 27; 30 L. Ed. 
864; L. D. Garrett Co. v. Morton, 71 N. Y. Supp. 17. 
Used in this connection, the word “liquidate” usually 
conveys a slightly different meaning than when used 
in other connections when it is frequently if not usual- 
ly held to mean “that which is ascertained, made cer- 
tain or reduced to a clear and definite basis,” as 
“liquidated damages” or a “liquidated account,” 
although Mr. Justice Story, in Fleckner v. Bank of U. 
S., 21 U. S. (18 Wheat.) 338; 5 L. Ed. 631, said in 
effect, that “to liquidate” a balance is not merely to as- 
certain the balance due, but to pay it. 

The authority and duty of the Comptroller either 
to himself take charge of the assets and affairs of 
the bank, or to appoint an agent called a Receiver for 
that purpose, may perhaps imply authority to wind up 
or liquidate the business of the bank in proper cases. 
Either of those courses of action on the part of the 
Comptroller might frequently, if not usually, lead 
to that ultimate result. On the other hand, it might 
not. In proper instances, and when actuated by prop- 
er motives, a course of action by the Comptroller 
which ultimately results either in a liquidation of the 
bank or in a restoration of its business and affairs 
to its owners, might be compatable with a full perform- 
ance by the Comptroller of his duty in the circum- 
stances under consideration. 

The duty imposed upon the Comptroller is either 
to take charge or to appoint his Receiver for that pur- 
pose. A consequence of the proper performance of 
that duty is sometimes, and perhaps frequently, a 
winding up or liquidation of the business. But the 
“winding up” is a result,—a contingent result,—which 
is not necessarily involved in nor indispensable to a 
proper performance of the duties imposed upon the 
Comptroller by the Statutes last mentioned, and one 
which may or may not follow, though the Comptrol- 
ler’s duty be fully performed. Being a result, it must 
be charged, if at all, as a result, and in its proper per- 
spective or relation to the duty of which it is the re- 
sult and upon the performance of which it depends. 
Under existing Statutes, the corrupt failure to “wind 
up” is not and can not be made, within itself, a 
primary or substantive offense under the circum- 
stances alleged in the fourth count. To charge only a 
failure under those circumstances to “wind up,” not 
only omits a primary and hence an indispensable ele- 
ment of the offense sought to be charged, namely, a 
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corrupt failure to perform the statutory duty of which 
the failure to wind up is a contingent result, but 
charges only an omission to act which is not and can 
not, alone and within itself, be pleaded so as to con- 
stitute an offense. See Ex parte Robinson, supra: 
Ex parte Hays, 25 Fla. 279; 6 South. Rep. 64. The 
fourth count therefore charges no act which is in law 
a criminal offense. 

It is the judment of the Court that the petitioner 
be and he is hereby discharged from custody. 
ELLIS, C. J. and BROWN., Concur. 
WHITFIELD, P. J. and TERRELL and BUFORD, 
JJ, Concur in the Opinion. 


Anna Etteene Baker, 


Appellant, 
Vv. Palm Beach County. 
Robert Clarence Baker, 
Appellee. 


TERRELL, J. 

This appeal is from a final decree entered October 
4th, 1926, dissolving the bonds of matrimony hereto- 
fore existing between appellant and appellee, award- 
ing alimony to appellant in the sum of Two Hundred 
and Fifty Dollars per month, decreeing the home in 
which appellant and appellee had lived to be the place 
of appellant’s residence and decreeing the custody of 
their three minor children to be in appellant with per- 
mission to visit said children at stated times on the 
part of appellee. The said final decree also awards 
attorney’s fees to appellant in the sum of One Thous- 
and Dollars and finds the title to certain lands de- 
scribed in a deed recorded in deed book 53 at page 395, 
public records of St. Lucie County, Florida, to be in 
appellant. 

The bill for divorce was brought by appellee and 
is grounded on, (1) “Extreme cruelty by defendant to 
complainant,” and (2) “Habitual indulgence by de- 
fendant in violent and ungovernable temper.” Either 
of which is cause for divorce in this state. Section 
3191 Revised General Statutes of Florida. 

A demurrer to the bill of complaint was overruled. 
It is first-contended by appellee that this was error 
because the exhibitions of violent and ungovernable 
temper on the part of defendant as charged in the bill 
were directed to other persons than the complainant 
and that there is insufficient showing of extreme 
cruelty to warrant a divorce. It being insisted that 
“extreme cruelty” as ground for divorce contemplates 
physical violence. 

Extreme cruelty as ground for divorce under our 
statute is by no means confined to physical violence.’ 
It includes in addition to physical violence such con- 
duct on the part of either spouse as would produce 
in the other continuous, intense mental pain and suf- 
fering, danger to health or a forced abnegation of the 
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marital relation. If mental pain and suffering or 
physical violence is not of itself sufficient to show 
cause for divorce either. may supplement the other 
to show such cause. Donald v Donald, 21 Fla. 571; 
Williams v Williams, 23 Fla. 324, 2 So. 768; Palmer 
v Palmer, 26 Fla. 215, 7 So. 864; Wethington v Weth- 
ington, 57 Fla. 551, 49 So. 549; Prall v Prall, 58 Fla. 
496, 50 So. 867; Hooker v Hooker, 65 Fla. 53, So. 121; 
Erdmans v Erdmans, 90 Fla. 858, 107 So. 188; Kel- 
logg v Kellogg, Fla. 111 So., 637. 

This court is committed to the doctrine that occas- 
ional outbursts of passion, nagging, petulance, readi- 
ness to anger, frequent and unreasonable complaints, 
though made in a loud-voiced, boisterous manner, if 
only calculated to render the relations between the 
parties, unpleasant and disagreeable, or unhappy, do 
not afford sufficient cause for divorce. Palmer v 
Palmer, supra. An examination of many cases where 
divorce was sought on the ground of extreme cruelty 
or habitual indulgence in a violent and ungovernable 
temper or both suggest this test to determine the suf- 
ficiency of the bill and the proofs to warrant the re- 
lief. If extreme cruelty is relied on, physical violence 
or such treatment or abuse as damages health or 
causes a constant apprehension of physical violence, 
renders cohabitation intolerable or makes it imprac- 
tical to discharge marital duties must be shown. If 
temper is relied on, it must be shown that defendant’s 
habitual indulgence in a violent and ungovernable 
temper was displayed towards complainant habitually 
so as to injuriously affect health personal safety and 
comfort or to render life an oppressive and intolerable 
burden making it impracticable to perform marital 
duties under such burden. Palmer v Palmer, supra, 
Beekman v Beekman, 53 Fla. 858, 43 So. 923; Hancock 
v Hancock, 55 Fla. 680, 45 So. 1020; Hickson v Hick- 
son, 54 Fla. 556, 45 So. 474; Taylor v Taylor, 63 Fla. 
659, 58 So. 238; Kellogg v Kellogg, Supra. 

Inspection of the bill of complaint discloses that a 
few years after the marriage of complainant and de- 
fendant in 1912, differences arose between them and 
from then to the time of their separation it is charged 
that defendant constantly upbraided complainant, 
charging him with infidelity to her by having immoral 
and illicit relations with various and sundry white 
and colored women and repeatedly calling him all 
kinds of vile and nasty epithets (naming them) too 
indecent to enumerate. It is also alleged that defend- 
ant charged complainant with violating Section 5425 
Revised General Statutes of Florida, that is to say: 
with committing unnatural and lascivious acts with 


a member of the male sex, that she cursed him and - 


chided him because of the loss of one of his legs, and 
that she charged him with being a bootlegger and with 
taking money from bootleggers to permit them to en- 


_ gage in their nefarious traffic (complainant being 
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sheriff of Palm Beach County). The bill states many 
other charges against defendant of similar character 
to those enumerated and shows that this course of 
conduct on her part was constant and continuous and 
was indulged in at home, in the office, on the high- 
way and in public places in the presence of the family, 
friends and relatives of complainant. There is ample 
and competent evidence in the record to support these 
charges which on the full showing made meet the re- 
quirements of the statute for divorce on both the 
grounds of extreme cruelty and habitual indulgence 
in a violent and ungovernable temper. 

The answer of defendant to the bill in no respect 
complies with the rules of exact pleading. It is re- 
plete with counter charges and voluntary suggestions 
of criminality on the part of complainant and denies 
many allegations of the bill but there is no attempt 
whatever to prove any of her counter charges and 
voluntary suggestions of criminality or to disprove 
any charge against her except her own testimony. 
In divorce as in other proceedings where the testi- 
mony is conflicting but there is ample evidence to 
support the finding of the chancellor, the decree will 
not be reversed. Phinney v Phinney, 77 Fla. 840, 82 
So. 357. The evidence here on all issues overwhelm- 
ingly supports the finding of the chancellor. Some 
of the exhibitions of violent and ungovernable temper 
on the part of defendant were directed to other parties 
but sufficient of them were directed to complainant to 
make out a case. 

After the testimony was closed defendant pre- 
sented and made application to the chancellor to file 
her supplemental answer. This application was de- 
nied and such denial is made the basis of the second 
assignment or error. The record shows that the 
chancellor investigated thoroughly the charges made 
in the supplemental answer before denying the appli- 
cation to file it and while the procedure adopted by 
him in doing this may be a little out of the usual there 
is no showing whatever that the cause of the defend- 
ant was in any wise prejudiced thereby. 

After the appeal was taken, appellee here complain- 
ant below, filed his cross assignments of error, the 
first of which attacks that part of the final decree 
awarding permanent alimony to the defendant. 

It is contended by cross appellant that the divorce 
was granted for the fault of the wife and where that 
is the case no alimony can be awarded under the 
statutes of this state. This contention is predicated 


on the holding of this court in Phinney v Phinney, 77 
Fla. 850, 82 So. 8357. The holding of this court in the 
Phinney case is based on Section 3195 Revised rabsnenias 
Statutes of Florida which is as follows: 

In every decree of divorce in a suit by the wife, 
the court shall make such orders touching the main- 
tenance, alimony and suit money of the wife, or any 


allowance to be made to her, and if any, the security 


to be given for the same, as from the circumstances - 


of the parties and nature of the case may be fit, equit- 
able and just; but no alimony shall be granted to an 
adulterous wife. 

We construe this statute to mean that under no 
circumstances shall alimony be granted to an adulter- 
ous wife but in all other cases where suit for divorce 
is by the wife all orders touching alimony, suit money, 
maintenance or any allowance to her or security for 
the same, is considering the nature of the case and the 
circumstances of the parties vested in the discretion 
of the chancellor. 

In the case at bar the suit was brought by the hus- 
band so Section 3195 Revised General Statutes of 
Florida would have no application but if it did the 
wife was adjudged a proper and suitable person to be 
and was, in fact, awarded the custody of the three 
minor children of complainant and defendant. She 
was therefore entitled to a reasonable allowance from 
the income of complainant to support and care for 
their children and there is no claim here that the 
amount allowed is unreasonable or would work an 
undue hardship on complainant. If this situation 
should change in the future the amount allowed may 
be increased or diminished as in the judgment of the 
chancellor the faculties of the parties may suggest. 
Carlton v Carlton, 78 Fla. 252, 83 So. 87; Luthe v 
v Luthe, 12 Col. 421, 21 Pac. Rep. 467. 

The second cross assignment of error challenges 
the order of the chancellor awarding the custody of 
the children to defendant and the third cross assign- 
ment challenges the order of the chancellor allowing 
the defendant to reside in and occupy the home of the 
complainant as her place of residence. On the show- 


-ing in the whole record neither of these cross assign- 


ments appear to be well grounded. 

Subsequent to the appeal a motion was filed in this 
court by appellant for the allowance to her of reason- 
able attorney’s fees and suit money. An order was 
made deferring the consideration of the matter of 
attorney’s fees to final hearing on the merits and 
referring the matter of suit money to Hon. Elwyn 
Thomas, Judge of the Twenty First Judicial Circuit 
to inquire into the faculties of the appellee to pay a 
reasonable allowance for one certified copy of the 
transcript of the record upon said appeal and for a 
reasonable attorney’s fee for appellant for prose- 
cuting her said appeal and report his findings in these 
matters to this court. 

We have the report of Judge Thomas together 
with other evidence on the subject matter in the pre- 
mises before us and on examination of the same we 
think Five Hundred Dollars would be a reasonable 
attorney’s fee to award the appellant for prosecuting 
this appeal and for suit money she should be awarded 
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the actual cost of one certified copy and two uncerti- 
fied copies of the transcript of the record filed in this 
court which is shown by the certificate of the clerk 
of the Circuit Court of Palm Beach County to be 
Eleven Hundred and Fifty Dollars. It is therefore 
ordered that said amounts be paid by appellee to ap- 
pellant’s counsel in this appeal. Prine v Prine, 36 
Fla. 676, 18 So. 781; Holly v Holly, 81 Fla. 881, 89 
So. 182; Smith v Smith, 51 S. C. 379, 29 S. E. Rep. 
227; Holcomb v Holcomb, 49 Wash. 498. 95 Pac. Rep. 
1091; Kjellander v Kjellander, 90 Kan. 112, 132 Pac. 
Rep. 1170; Wagner v Wagner, 36 Minn. 239, 30 N. 
W. Rep. 766; Hall v Hall, 77 Miss. 741, 27 So. 636. 

In view of this conclusion as to allowance of at- 
torney’s fees and suit money it necessarily follows 
that the motion of appellee filed in this court Novem- 
ber 9, 1927, to vacate “any and all orders of this hon- 
orable court heretofore made requiring R. C. Baker, 
appellee, to pay for appellant her cost of transcript 
of record or to pay for solicitor’s fees, in particular 
such order of this honorable court dated June 28, 1927, 
touching said costs of transcript of record and appel- 
lant’s solicitor’s fees,” should be and the same is 
hereby denied. 

The record in this case covers more than twelve 
hundred pages, the major portion of which is irrele- 
vant, immaterial and foreign to the issues presented 
It is impregnated from one end to the other with foul, 
obscene, filthy, scandalous and lecherous matter that 
could have had no purpose whatever except to scan- 
dalize or embarrass some one connected with the case. 
A court of equity is not a back yard devised to air 
dirty linen or to exhibit family skeletons. It is a 
forum into which litigants may come on terms of 


equality, litigate their differences, have the equities 


for and against them balanced and right and justice 
meted out to them. To accomplish this end we have 
as the product of many centuries of cultivating and 
refining the most exact system of pleading and prac- 
tice in both common law and equity known to the 
history of jurisprudence. If counsel would make up 
their issues according to rule and direct their testi- 
mony to the issues so made they would not only great- 
ly reduce the labors of this court but they would be 
amazed at the favorable comment they would have 
on their skill as practitioners and would save their 
clients thousands of dollars in cost of litigation. 


Other assignments presented have been consid- 
ered bui a discussion of them would serve no useful 
purpose as the decree of the chancellor is affirmed. 
Affirmed. 


WHITFIELD, P. J. and BUFORD, J., concur. 
ELLIS, C. J. and STRUM and BROWN, JJ., concur 
in the opinion. 


Tom Arnold, Ex Rel 
State of Florida, 
Plaintiff in Error. 


v. Dade County. 
Henry R. Chase, Sheriff 
of Dade County, Florida, 


; Defendant in Error. 
BUFORD, J. 


In this case an affidavit was filed in the office of 
the County Judge of Dade County, Florida, by one E. 
C. Sewell attempting to charge one Tom Arnold with 
the offense of criminal libel. The affidavit was in the 
following language: 


“STATE OF FLORIDA, 
COUNTY OF DADE. 


Before the subscriber, W. F. Blanton, County Judge in and 
for the County of Dade and State of Florida, personally came 
E. C. Sewell, who being duly sworn says that one Tom Arnold 
on the 22nd day of April, A. D. 1927, in the County and State 
aforesaid did then and there commit the offense of publication 
of a libel as follows, to-wit: “ ‘That the said Tom Arnold being 
then and there on the date aforesaid, Managing Editor of a 
certain Weekly Newspaper known and called the Miami Tri- 
bune published at Miami, Florida, did publish a certain libelous 
and defamatory article concerning Deponent, the said E. G. 
Sewell, in the said paper, The Miami Tribune, under the head- 
ing, “Forgery and Duplication Makes Sewell’s List Impressive” 
and that among other things in the said article the said Tom 
Arnold published following language: “Duplication is pardon- 
able—that might happen in any petition circulated by hirelings 
or even friends; duplicating might be accepted at face value and 
go at that; but this forgery must be brought to light as show- 
ing the candidate’s lack of qualification by showing also the 
kind of henchmen he sometimes selects to do his deeds for 
him;”’ that also in said article the said Tom Arnold did pub- 
lish other and further statements to the effect that the said 
E. G. Sewell was a party to the forgery of the name of one 
George Moses to the petition of the said Sewell who was then 
and there a candidate in an approaching primary election for 
City Commissioner in and for the City of Miami, Dade County, 
Florida, thereby charging the said Sewell with being party to 
the Commission of a Felony; that in the same issue of the said 
paper, to-wit: The Miami Tribune, under date of April 22nd, 
1927, the said Tom Arnold did publish an article under the 
heading “Sewell’s Harbor Blockade suit is being heard” and 
in the said article the said Tom Arnold did publish of and con- 
cerning Deponent, the said E. G. Sewell, in the said article 
among other scandalous, libelous and defamatory language 
the following: “‘And since Sewell is the brass collared Spaniel 
whose chain is being held by Frank B. Shutts, it is possible 
that Mr. Shutts could explain that.”’ That at the time of 
the said publication, the Deponent, E. G. Sewell, was a candi- 
date for City Commissioner of the City of Miami duly qualified 
and to be voted for in the primary election to be held in said 
City on the 3rd day of May, A. D. 1927, and that each of the 
said publications and the charges made in the two articles re- 
ferred to are such as to incite to violation of the criminal law 
and was such as to cause an injury to Deponent, the said E. G. 
Sewell, of such a nature and extent as to render a breach of the 
peace imminent or probable, therefore that the said Tom 
Arnold, Managing Editor of the said The Miami Tribune, a 
Weekly Newspaper publication as aforesaid, then and there 


became and was guilty of the publication of a libel contrary 
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to the form of the Statutes of the State of Florida in case 
made and provided. 
E. G. SEWELL. 

Sworn to and subscribed before 
me this 30th day of April, A. D. 
1927. 

W. F. BLANTON, 

County Judge. 

(County Judge’s Seal) 


Upon this affidavit a warrant was issued. The de- 


fendant was brought before the court and moved to 
quash the affidavit. The motion was denied. There- 
upon the defendant waived preliminary hearing and 
being remanded to the custody of the Sheriff, sued out 
a writ of habeas corpus. It is noted that the article 
published is not set forth in the affidavit, but excerpts 
therefrom are quoted. These quotations do not in- 
clude the name of E. G. Sewell but only the name 
Sewell without the allegation that this meant E. G. 
Sewell. The affidavit alleges that Tom Arnold “being 
Managing Editor did publish, etc etc.” This allega- 
tion only charges that Tom Arnold was publisher of 
the paper, not that he knowingly published etc. ete.— 
Non constat Arnold did not know of the publication 
and though he might be liable civilly, he would not 
be liable criminally if he did not know of the publica- 
tion. 


There is a statement in the record that the affi- 
davit was allowed to be amended at the hearing be- 
fore the County Judge and that the same amendment 
was allowed by the Circuit Judge in the habeas cor- 
pus proceeding on hearing. We cannot consider this 
alleged amendment as having any force or effect be- 
cause it was allowed after the date of the jurat and 
after the warrant was issued an no new warrant ap- 
pears to have been issued after the amendment of the 


affidavit. Aside from this, it appears that the amend- — 


ments would not have cured the defects in the affi- 
davit if such amendments had been properly and time- 
ly made. 


It will be observed that the affidavit alleges a state 
of facts under which the publisher of the alleged libel 
is placed within what is known in law as a qualifiedly 
privileged class. It is a well settled rule that com- 
munications relating to the public welfare, if made 
in good faith, are privileged. Also where one becomes 
a candidate for public office he must be considered 
as putting his character in issue so far as it may af- 
fect his fitness and qualifications for office and the 
publication of truth in regard to his qualification for 
the purposes of advising electors is not libel. State 
vs Keenan, 111 Iowa 286; 82 N. W. 792; State vs 
Balch, 31 Kans. 465; 2 p. 609; State vs Greenville 
Publishing Co. 179 N. C. 720; 102 S. E. 318. This 
privilege, however, may be lost if the communication 
exceeds what the occasion requires and is fostered by 
malice. The comment or criticism must be fair and 
free of malice. State vs O’Donnell 141 La. 887; 75 


Sou. 811; Commonwealth vs Pratt, 208 Mass. 553; 
95 N. E. 105. The privilege does not embrace the 
right to make false statements of fact, to attack the 
private character of public men or falsely to impute 
to them a want of loyalty or misconduct in office. 
People vs Turner, 28 Cal. A766; 154 Pacific 34. 

While the words alleged to have been used when 
applied to any particular individual would destroy the 
privilege, they do not sufficiently impart or imply 
malice as to dispense with the necessity of alleging 
malice in an affidavit attempting to charge a criminal 
offense. 


Section Thirteen of Our Bill of Rights is as follows: 

“Every person may fully speak and write his sentiments 
on all subjects, being responsible for the abuse of that right, 
and no laws shall be passed to restrain or abridge the liberty 
of speech or of the press. In all criminal prosecutions and civil 
actions for libel the truth may be given in evidence to the jury, 
and if it shall appear that the matter charged as libelous is 
true, and was published for good motives, the party shall be 
acquitted or exonerated.” 


We must observe that motive is a potent factor as 
to the guilt of one sought to be charged with criminal 
libel. In such cases especially when committed in 
qualifiedly privileged communications, malice is a ne- 
cessary element and, therefore, malice must be alleged. 
Having been alleged, it may be proved in many ways. 
In fact, the words or statement as published may fur- 
nish their own proof of malice, State vs Pape, 96 At- 
lantic 318. See 17 R. C. L. 332, and cases there cited; 
also Coogler vs Rhodes, 38 Fla. 240; 21 Sou. 109; Abra- 
ham vs Baldwin, 52 Fla. 151; 42 Sou. 591. 


The allegation of the affidavit embraced in the 
following words: 


“That the said Tom Arnold being then and there on the 
date aforesaid, Managing Editor of a certain Weekly News- 
paper known and called the Miami Tribune published at Miami, 
Florida, did publish a certain libelous and defamatory article 
concerning Deponent, the said E. G. Sewell, in the said paper, 
The Miami Tribune, under the heading “ ‘Forgery and Dupli- 
cation makes Sewell’s List Impressive” ’ and that among other 
things in the said article the said Tom Arnold published fol- 
lowing language: “ ‘Duplication is Pardonable—that might 
happen in any petition circulated by hirelings or even friends; 
duplicating might be accepted at face value and go at that; 
but this forgery must be brought to right as showing the candi- 
date’s lack of qualification by showing also the kind of hench- 
men he sometimes selects to do his deeds for him;”’ that also 
in said article the said Tom Arnold did publish other and fur- 
ther statements to the effect that the said E. G. Sewell was a 
party to the forgery of the name of one George Moses to the 
petition of the said Sewell who was then and there a candidate 
in an approaching primary election for City Commissioner in 
and for the City of Miami, Dade County, Florida, thereby 
charging the said Sewell with being party to the Commission of 
a Felony;” 


may be considered as surplusage because it in no wise 
charges any libelous publication. The remaining part 
of the affidavit attempts to charge a libel to have 
been committed in the publication of the following 
words, to-wit: 


“And since Sewell is the brass collared Spaniel whose 
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chain is held by Frank B. Shutts, it is possible that Mr. Shutts 
could explain that.” 


The affidavit does not allege any inuendo conveyed by 
the use of this language. The language alleged to 
have been published would not by any reasonable per- 
son be given its literal meaning, but would reasonably, 
logically and almost necessarily be construed as a 
metaphor or figure of speech, meaning that E. G. Sew- 
ell was under the domination or control of Frank B. 
Shutts. There appears no statement in the quoted 
publication that Frank B. Shutts was a vile or disso- 
lute person, or that his influence or domination was 
corrupt or immoral. There is no allegation that the 
publication was made maliciously. Therefore, we 
must hold that the affidavit fails to charge a criminal 
offense. 

In Ex Parte Amos, a case decided at the last term 
of this Court and reported in 112 Sou. 289, this Court 
say: “When a person is neld under color of criminal 
process he is eatitled to his discharge from custody 
upon a writ of habeas corpus if the act with which he 
stands charged, or of which he has been convicted, is 
not in law a crime.” See Kennerley vs Kennerley, 68 
Fla. 138; 66 Sou. 729, 19 A. L. R. 1468. 


Malice is an essential element of the crime at- 
tempted to have been charged against the petitioner 
and this element of the crime is not charged in the 
affidavit. See State vs Payne, 104 S. E. 288; 19 A. L. 
R. 1465: State vs Pape, 96 Atlantic 316; 3 Bishop’s 
New Criminal Procedure (2nd Ed.) Sec. 783, sub-head 
3; Newell, Slander and Libel, (3rd Ed.) Sec. 1116; 2 
Wharton Precedence of Indictments and Pleas (4th 
Ed.) page 488; 2 Archbald Criminal Practice and 
Pleading (8th Ed.) page 1038; 1 Abbotts Forms of 
Pleading (2nd Ed.) page 1363; 37 Corpus Juris 149; 
State vs Roberts, 16 Dela. 450; 43 Atlantic 252. 


We, therefore, must conclude that the affidavit 
upon which the petitioner was deprived of his liberty 
failed to state a criminal offense against the laws of 
the State of Florida, and the judgment remanding him 
to the custoday of the Sheriff should, therefore, be 
reversed, and it is so ordered. 

Reversed. 


WHITFIELD, P. J. and TERRELL, J., concur. 
ELLIS, C. J. concurs in the opinion, filed December 
8th, 1927. 

STRUM and BROWN, JJ., dissent. 

BROWN, J., dissenting. 


While inartificially drawn, the affidavit and war- 
rant did not wholly fail to state an offense. The writ 
of habeas corpus should not be used as a substitute for 
a motion to quash, or writ of error, and the action of 
the Court below should therefore in my opinion be 
affirmed. In re Robinson, 73 Fla., 1068; 75 So., 604. 
STRUM, J. concurs. 


J. W. Thomson, 
Appellant, 
v. Dade County. 
Elizabeth Jardine Thomson, 
Appellee. 


WRIGHT, Circuit Judge. 

The Appellant, as complainant in the lower court, 
filed his bill for divorce in the Circuit Court of Dade 
County, Florida, on the 4th day of February A. D. 
1925, against the Appellee, as defendant. 

Appended to the bill was an affidavit by complain- 
ant’s solicitor, the material parts of which read as fol- 
lows, “That the above named defendant, Elizabeth 
Jardine Thomson, is above the age of twenty-one years; 
that the said defendant is not a resident of the State 
of Florida, but is a resident of Edinburgh, Scotland; 
that there is not any person in the State of Florida 
upon whom service of process could be made that 
would bind the above named defendant.” 

Thereafter an order of publication was duly made, 
published and mailed (later returned to the clerk “un- 
opened”) ; and a decree pro confesso, based on con- 
structive service and failure to appear, entered; an 
order of reference to a Special Master made; the testi- 
mony taken before the Master, and, on June 26, A. D. 
1925, the matter was presented to the Circuit Judge, 
on Motion of complainant for a final decree on final 
hearing, who found from the record that service had 
not been obtained upon Appellee and, on the same day 
entered an order denying the Motion for Final Decree 
on the ground that service had not been obtained upon 
the defendant as required by law and the rules of 
Court and remanding the cause to Rules for further 
proceedings therein. 


An appeal was thereafter duly entered and the as- 
signments of error are: 
“Ist. The Court erred in entering its order herein of the 


25th day of June A. D. 1925, and denying complainant’s Motion 
for a final decree. 


“2nd. The Court erred in entering its order herein on the 
25th day of June A. D. 1925, in remanding this cause to Rules 
for further proceedings.” 


The sole question presented by the record for our 
determination is: Were the statements contained in the 
affidavit appended to complainant’s bill with respect 
to the residence of the Appellee sufficiently particular 
and definite to constitute the basis for constructive 
service of process on the Appellee under the statutes 
so as to give the trial court jurisdiction over her person 
in the premises? 

The material part of Section 3111 of the Revised 
General Statutes of Florida (1920) pertinent to this 
question provides; “3111. Constructive Service.—1. 
Obtaining Order for Publication—Whenever the com- 
plainant, his agent or attorney, shall state in a sworn 
bill or affidavit, duly filed, the belief of the affiant that 
the defendant is a resident of a state or country 
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other than this State, specifying as particularly as may 
be known to affiant ‘such residence, or that his resi- 
dence is unknown, etc. * * * 

In the case of Ortell v. Ortell, 107 So. page 442, et 
seq., this Court held “It is the plain purpose of the 
Statute, (referring to the Statute here under consider- 
ation) that the affidavit shall specify with sufficient 
particularity the residence of the defendant, if such be 
known to the affiant, so that the copy of the order re- 
quiring the defendant to appear upon a certain day, 
when mailed to the defendant, as required, by the 
Clerk, will with reasonable probability reach the de- 
fendant; and in all cases where the residence is stated 
as being in any City which the Courts must take judi- 
cial knowledge of as being a City of any considerable 
population, the affidavit shall either give the street ad- 
dress of such residence or should state that the affiant 
has specified as particularly as may be known to him 
such residence of the defendant, 32 Cyc. 478, and cases 
cited. It is not necessary that the affidavit should fol- 
low the exact language of the Statute but it should set 
up such facts as show a compliance with what the 
Statute requires. * * * The purpose of constructive ser- 
vice by publication upon non-resident defendants, or 
persons whose residence is not known, as is made ap- 
parent from the knowledge of such defendant the pen- 
dency of the suit against him or her and of the order to 
appear therein by a given date.” 

It follows that under provisions of Section 3111, 
and the construction placed thereon by this Court in 
the Ortell case, supra, the affidavit appended to the 
Appellant’s bill in the instant case, having stated the 
residence of the Appellee to be Edinburgh, Scotland, a 
City judicially known to the Court to be one of large 
population, should have further stated that in so stat- 
ing such residence of the Appellee the affiant was 
“specifying as particularly as may be known to such 
affiant such residence.” or words to that effect. 

There is nothing inconsistent in this reasoning and 
the holding of this Court in the case of Gillespie vs. 
Scott, 61 So. 322; 65 Fla. 175, in which the Court held 
an affidavit sufficient which gave the residence of the 
defendant as “In the City of Chicago, State of Illinois”, 
but it is to be particularly noted that in the Gillespie 
case the affidavit also contained the statement “but the 
affiant does not know her more particular or definite 
address.” The last quoted clause of that affidavit con- 
stituted a substantial compliance with the requirement 
of the constructive statute here under consideration. 

We are of the opinion that the lower Court, for the 
reason here stated, correctly found that constructive 
service by publication had not been obtained upon the 
Appellee and that final degree should not be granted, 
herein. The order further properly provided that the 

‘cause should be remanded to Rule for further proceed- 


ings 


The order is affirmed. 
PER CURIAM. 

The record in this cause having been considered by 
this Court, and the foregoing Opinion prepared under 
Chapter 7837, Acts of 1919, adopted by the Court as 
its Opinion, it is considered ordered and adjudged by 
the Court that the order of the Circuit Court in this 
cause be, and the same is hereby, affirmed. 

ELLIS, C. J. and WHITFIELD, TERRELL, 
STRUM, BROWN and BUFORD, JJ. Concur. Opinion 
filed December 6, 1927. 


S. H. Bullock, as Receiver of 
the State Bank of Kissimmee, 
Kissimmee, Florida, 

Appellant, 


v. Orange County. 
S. P. Bailey, 


Appellee. 
WHITFIELD, J. 

In a suit to require a vendee to comply with his con- 
tract to purchase land, the defense set up defects in 
vendor’s title predicated upon insufficient construction 
service of process in foreclosure proceedings affecting 
the chain of title. The bill of complaint was dismissed 
on final hearing and complainant appealed. 

The statute is as follows: 


Section 3111 Rev. Gen. Stats. 1920. Constructive service 


—1. Obtaining Order for Publication—-Whenever the com- 
plainant, his agent or attorney, shall state in a sworn bill or 
affidavit, duly filed the belief of the affiant that the defendant 
is a resident of a State or country other than this State, 
specifying as particularly as may be known to affiant such 
residence, or that his residence is unknown, or that, if a resi- 
dent, he has been absent more than sixty days next preceding 
the application for the order of publication, and that there is 
no person in the State the service of a subpoena upon whom 
would bind such defendant, or that he conceals himself so that 
the process cannot bé served upon him, and further states the 
belief of the affiant as to the age of the defendant being over 
or under 21 years, or that his age is unknown, the judge or 
clerk of the court in which such bill shall have been filed shall 
make an order against the defendant requiring him to appear 
to the bill upon a day to be fixed by the order, not less than 
thirty nor more than fifty days from the time of the making 
of the order, if he be stated therein to be a resident of the 
United States and not less than fifty nor more than eighty 
days if he be stated to be a non-resident of the United States, 
or if his residence be stated as unknown. For the purpose of 
this action, the insular possession of the United States shall 
be regarded as foreign countries. 


2. Publication of Order.—The clerk shall have all orders 
of publication against an absent defendant, whether made by 
the judge or himself, published with as little delay as may be, 
in such newspaper as may de designated in the order, once a 
week, for four consecutive weeks, if the defendant be stated 
to be a resident of the United States; or if he be stated to be 
a non-resident of the United States, or if his residence be 
stated to be unknown, for eight consecutive weeks; he shall 
also, within twenty days of the making of the order, post a copy 
of the said order at the door of the court house of the county, 
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and send by mail a copy to the defendant, if his residence be 
shown by the bill or affidavit.” 


The affidavit on which the constructive service was 
made states that: “affiant believes that Isabel L. War- 
ing and R. Waring, the respondents, formerly resided 
at Orlando, Orange County, Florida; that prior to the 
date of the making of this affidavit the said respond- 
ents left said Orlando, Orange County, Florida, and 
their present residence is unknown to affiant, but 
affiant believes that said respondents are at the time 
of the making of this affidavit residents of the United 
States; that the ages of each of said respondents are 


unknown to affiant, but that affiant believes them each © 


to be over the age of twenty-one years.” 

The order of publication of notice was dated June 
38rd, 1922, and the defendants were required to appear 
on July 3rd, 1922, the publication being “once a week 
for four consecutive weeks prior to the day of appear- 
ance fixed by the order.” 

The question is should the appearance day have 
been “not less than thirty nor more than fifty days 
from the time of making the order,” with a publication 
“once a week, for four consectutive weeks,” or should 
the appearence day have been “not less than fifty nor 
more than eighty days” from the date of the order, 
with a publication “for eight consecutive weeks.” 

In Malone v. Lannin, decided at this term, the af- 
fidavit stated that affiant “is informed and believes 
that the defendant, William J. Kindgen is a resident of 
a State other than the State of Florida, and that the 
residence and address of said defendant as particularly 
as the same is known to affiant is 8 West 40th Street, 
City of New York, State of New York, and that there 
is no person in the State of Florida, service of sub- 
poena upon whom would bind said defendant, William 
J. Kindgen, and that said defendant, William J. Kind- 
gen, is over the age of twenty-one years.” The publi- 
cation in that case was for four weeks. 

It was gontended that the affidavit showed the resi- 
dence of the defendant to be “unknown” to the affiant 
and that the publication should have been for eight 
weeks under the statute. It was held that the affidavit 
did not allege or show that the residence of the defend- 
ant was unknown to the affiant, but did show that 
affiant believed the defendant to be a resident of a 
State other than the State of Florida, the street and 
city residence and address of the defendant in a State 
of the United States being given “as particularly as 
the same is known to affiant.” Publication for four 
weeks was held to be a compliance with the statute 
in that case. 

In this case the affidavit specifically states that the 
defendants’ “present residence is unknown: to affiant, 
but affiant believes that said respondents are at the 
time of making this affidavit residents of the United 
States,” and no particular State or city is given as the 
residence or address of the defendants. This clearly 


implies that the defendants “residence was unknown” 
to the affiant within the meaning of the statute; and 
the publication should have been “for eight consecutive 
weeks,” and the appearance day should have been “not 
less than fifty nor more than eighty days” “from the 
time of the making of the order” for constructive ser- 
vice of notice by publication under the statute. See 
Ortell v. Ortell, 91 Fla. 50, 107 So. 442. As a conse- 
quence, the chain of title depending upon lawful con- 
struction service of notice or process in the foreclosure 
proceedings, was defective and the bill for specific per- 
formance against the vendee was properly dismissed. 

Affirmed. 

TERRELL and BUFORD, JJ. Concur. 

STRUM and BROWN, JJ., Concur in the Opinion 
filed December 6, 1927. 
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OPINIONS OF THE ATTORNEY GENERAL 


(Through the courtesy of the Attorney General of Florida, the Law Journal will from time to time nes those official 


opinions which seem to be of general public interest. ) 


CONSTRUCTION PLACED ON SEN- 
ATE BILL NO. 259, BY STATE 
ATTORNEY GENERAL 
FRED H. DAVIS 
The construction that I have put upon 
Senate Bill No. 259, relating to exemp- 
tions in favor of disabled veterans, is 
that the Act only entitles a disabled 
Veteran of the World War or the Span- 
ish-American War to be exempt from 
the payment of an occupational tax of 
this State to engage in an occupation 
which such veteran is able to perform 

personally. 

While the statute has no limitation 
contained in it, it seems to be fairly 
implied that it was not intended to ex- 
empt World War Veterans and Spanish- 
American War Veterans from paying 
occupational taxes to engage in busi- 
nesses which require more than their 
own efforts to carry out, such as large 
mercantile establishments. If the law 
should be construed otherwise there 
would be scarcely any limitation upon 
the fraud that could be committed upon 
the tax-paying public by designing per- 
sons who could have licenses procured 
in the names of disabled war veterans. 
I think, therefore, that the only reason- 
able interpretation that can be placed 
on this Act is that the Act only applies 
to those businesses or occupations which 
the veteran is able personally engage in 
and perform the duties thereof without 
outside assistance, such as engaging in 
the practice of law and medicine, run- 
ning a small store or selling small arti- 
cles. 

Each of the County Tax Collectors is 
the sole judge of whether or not a vet- 
eran is physically incapacitated to the 
extent that he is unable to perform man- 
ual labor. He may require whatever 
proof he deems proper to satisfy him- 
self as to the authenticity of the disabil- 
ity, or the extent of it. The proof of 
disability must be confined to disability 
of veteran at the time he applies for 
exemption regardless of what his con- 
dition was during the war. 

The exemption contemplated by the 
Act is an exemption from the payment 
of those occupational taxes which are 
provided for by the general license law 
for revenue purposes, and cannot be con- 
strued to exempt a disabled vetetan from 
the payment of fees exacted by the State 
in the exercise of its police power and 


as a revenue-producing measure, such 
as registration fees under the Real Es- 
tate Brokers’ Law, or inspection taxes 
under the Hotel Commission Law; nor 
does the law contemplate an exemption 
from the payment of excise taxes levied 
against the sale of commodities, such as 
the gasoline tax. 
November 18, 1927. 


November 238, 1927. 
Hon. Ernest Amos, 
Comptroller, 
Tallahassee, Fla. 
Dear Mr. Amos: 
Trust Companies—Deposit of Securities 

Sections 4187 and 4188, Revised Gen- 
eral Statutes of Florida, are general 
laws of the State governing the pow- 
ers, duties and functions of trust com- 
panies without regard to whether such 
trust companies are incorporated under 
the provisions of Section 4183,, 4184 
and 4185 or not. 

Section 4187 provides in part as fol- 
lows: 

“No trust company of this State au- 
thorized to act as assignee, receiver, 
administrator, guardian or trustee, shall 
be required by any officer or court of 
this State to give security upon appoint- 
ment*****,” 

Section 4188 provides: 

“That said company shall deposit with 
the State Treasurer a sum equal to 
twenty-five per centum of its paid in 
capital stock: Provided****,” 

By the ordinary rules of statutory in- 
terpretation, it is apparent that the 
words “said company” appearing in 
Section 4188 have reference to the words 
“trust company of this State” appear- 
ing in Section 4187. 

The words “trust company of this 
State” appearing in Section 4187 are 
not limited to those trust companies 
incorporated subsequent to the passage 
of Chapter 6155, Acts of 1911 but ap- 
pear to apply to all trust companies 
which undertake to do the things men- 
tioned in Section 4187. 

I am, therefore, of the opinion that 
the Peninsula Trust Company of Tam- 
pa, which operates under a charter 
granted January 14, 1907, as well as any 
other corporation which operates under 
a special charter granted by the Legis- 
lature of the State of Florida prior to 
1911 are within the purview and intent 


of Section 4187 and 4188 of the Revised 
General Statutes of Florida and that 
such companies can be required and 
ought to be required to comply with 
Sections 4188 of the Revised General 
Statutes of Florida by making the de- 
posit of securities therein mentioned. 

On the other hand, should it be suc- 
cessfully contended that the require- 
ments of Section 4188 do not apply to 
corporations such as the Peninsula 
Trust Company of Tampa, which were 
incorporated prior to 1911, then it would 
follow that the beneficial provisions of 
Section 4187, allowing such trust com- 
pany to act as assignee, receiver, ad- 
ministrator, guardian or trustee without 
giving bond or being required to give 
bond, would not apply to such trust 
company either. 

The theory of this provision is to al- 
low a trust company to make a general 
deposit of securities with the State 
Treasurer, which would operate for the 
protection of all of its patrons and cli- 
ents without forcing such company to 
the necessity of giving security in each 
particular case and in each particular 
matter handled by it, the general deposit 
taking the place of the particular, sep- 
arate bonds and securities which were 
formerly required in each individual 
matter. 

Respectfully submitted, 

Respectfully submitted, 

FRED H. DAVIS, 
Attorney General. 


November 28, 1927. 
Hon. George H. Ford, Chairman, 
State Board of Accountancy, 
815 Barnett National Bank Bldg., 
Jacksonville, Florida. 
Issuance of Certificates 
Dear Sir: 

I beg to reply to- your letter of Novem- 
ber 23rd as follows: 

I am of the opinion that the State 
Board of Accountancy has the legal right 
to make such regulations governing cer- 
tificates under Section 16 of Senate Bill 
No. 282 as it may deem necessary to 
insure the proper compliance with that 
Ssction. 

Where a certificate is issued for a 
specific engagement, the Board would 
undoubtedly have the right to require 
that the engagement for which the cer- 
tificates were issued shall be definitely 
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set forth in the certificate. Otherwise, 
the certificate would not be for a specif- 
ic engagement but would be a general 
certificate for a limited time. 

I do not think that the objection raised 
about interfering with interstate trans- 
actions has any application to the prac- 
tice of accountancy. Courts have held 
that it did not apply to the practice of 
medicine or law and certainly account- 
ancy is not different. I think this ob- 
jection about constitutional interference 
with interstate trade by insisting upon 
compliance of non-resident accountants 
with Section 16 of the rules of the Board 
is entirely without merit and cannot be 
sustained. 

I have examined the enclosed form of 
_ application and I see nothing therein 
which would be unlawful to require the 
use of same by persons making appli- 
cation to practice under the new law. 

Trusting this answers your inquiry, 
I am, 

Very truly yours, 
FRED H. DAVIS, 
Attorney General. 


November 26, 1927. 
Hon. Ernest Amos, Comptroller, 
The Capitol, Tallahassee, Fla. 


In Re: Method of Computing Legal 
Reserve Required for Banks Under 
Sections 4140 and 4141 Revised 
General Statutes of Florida 

Dear Sir: 

Section 4140 Rev. Gen. Stats. of Flor- 
ida requires that banks doing business 
in this state shall keep on hand in law- 
ful money an amount equal to at least 
twenty per cent. of the aggregate 
amount of its deposits. Section 4141 
provides that “three-fifths of the re- 
serve of twenty per cent required by 
the preceding section to be kept may 
consist of***bonds of the United States, 
State of Florida, counties and cities of 
the state of Florida, said bonds to be 
approved by the Comptroller.” 

Frequently special deposits are made 
with banks for securing which the banks 
pledge certain of their bonds, state, 
county or municipal. Particularly is 
this true in the case of banks which re- 
ceive deposits of public funds for which 
they are required to give such or similar 
securities. 

Undoubtedly the. amount of aggregate 
deposits in a bank, as mentioned in sec- 
tion 4140, for which a reserve of twenty 
per cent is required to be kept, embraces 
these special deposits, which are secured 


by bonds of the bank pledged to insure 
their payment. These bonds, though 
pledged for such purpose of security, 
nevertheless, are still the property of 
the bank and usually represent part of 
the deposits of the bank, invested in 
such form. A bank would have the un- 
doubted legal right to invest every dol- 
lar of its deposits in state, county and 
municipal bonds, retaining in money the 
required two-fifths of twenty per cent. 
of its aggregate deposits, and in such 
event the amounts so invested in bonds 
would comply with section 4140 as to 


. required legal reserve. 


I am therefore of the opinion that 
where the amount of a deposit secured 
by pledge of bonds, is included in the 
calculation of the aggregate deposits 
mentioned in_ section 4140, that the 
amount of bonds so pledged my be con- 
sidered as part of the legal reserve un- 
der section 4141, to the extent that they 
do not exceed three-fifths of twenty 
per cent of the aggregate deposits of 
the bank. 

Trusting this answers your inquiry of 
Nov. 26, 1927, I am, 

Yours very truly, 
FRED H. DAVIS, 
Attorney General. 


OTHER CASES OF INTEREST 


(Under this heading the Law Journal will publish various 


In the Circuit Court of the Second Ju- 
dicial Circuit of the State of Florida in 
and for Leon County. In Chancery. 
M. B. Garris Properties, Inc., 
et al, 

vs. 
John W. Martin, as Governor, 
et al, Constituting the Board 
of Commissioners of the Ever- 
glades Drainage District. 

This cause came on to be heard upon 
defendants’ demurrer to the bill of com- 
plaint and was argued by counsel for 
the respective parties. 

The complainants in their bill attack 
the validity of Chapter 12016, Acts of 
1927, and the rules and regulations 
adopted by the Board of Commissioners 
of Everglades Drainage District, the ad 
valorem tax levied upon complainants’ 
specified real estate, assessed and levied 
for the payment of bonds authorized to 
be issued by said act, and pray that the 
defendants be enjoined from issuing, 
selling or disposing of any bonds under 
or in pursuance of said act, and from 
levying any taxes or assessments pur- 
suant to said act. 


decisions of particular interest to the bar). 


Among the other allegations of the 
bill, which are admitted by the demur- 
rer to be true, the complainants charge 
and aver that they are _ respectively 
owners of three lots of land, one of 
which is situated in the City of Miami, 
and the others in Coral Gables, and that 
they are included within Everglades 
Drainage District; that these lots are 
located upon a ridge of land composed 
of rock and shallow sand soil, about five 
and one half miles long in a southerly 
direction from Flagler Street, in Miami, 
and from two and a quarter to three 
miles wide East of a public road, known 


-as “Red Road,” comprising approximate- 


ly fourteen and one tenth (14.1) square 
miles, of which five and nine tenths (5.9) 
square miles are located in the City of 
Miami, and eight and two tenths (8.2) 
square miles are in the City of Coral 
Gables; that the lands located upon said 
ridge constitute the most valuable, high- 
ly and developed and thickly populated 
portions of Everglades Drainage Dis- 
trict, are populated by over ten thousand 
inhabitants and that upon them. have 
been constructed and erected most costly 


improvements consisting of both resi- 
dential and business urban properties, 
as well as various public utilities, and 
that the value of the lands and improve- 
ments located upon this ridge is more 
than two hundred million dollars; that 
this ridge lies East of the Everglades 
and neither geographically nor topo- 
graphically constitute a part thereof; 
that its general elevation above sea level 
is twelve feet, and some parts as high 
as twenty feet, and that the general 
elevation o fthe lands of the Everglades 
in Dade County, adjacent to said ridge, 
is between five and six feet above sea 
level. That at the time the Everglades 
were granted to the State of Florida, 
said ridge was then, and now is and 


always has been thoroughly and com-. 


pletely drained by gravity and that the 
lands thereon are not now and have 


never been in need of artificial drainage. 


and could not receive any benefit what- 
soever from the construction of drains, 
canals, levees, dikes or other drainage 
works, upon or adjacent thereto. That 
the Everglades Drainage District com- 
prise approximately four million, three 
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hundred thousand acres of land but that 
the said mentioned ridge was included 
in said district solely and only with the 
view of deriving revenue from the as- 
sessment of the lands thereon, and only 
for the benefit of the muck lands in- 
cluded in such district and not upon the 
theory that a general scheme of drain- 
age would inure to the benefit of the 
property comprising such ridge, directly 
or indirectly and that the inclusion of 
such ridge in Everglades Drainage Dis- 
trict was not in the exercise of a sound 
and legal legislative discretion. 

The bill further alleges that the said 
Board of Commissioners of Everglades 
Drainage District are about to issue and 
sell negotiable bonds of the par value 
of ten million dollars and have levied 
an ad valorem tax upon all lands in such 
district, including that owned by com- 
plainants, for the purpose of paying the 
principal and interest of the bonds so 
proposed to be issued, the proceeds of 
the sale of which are to be employed 
only for the special benefit of other lands 
and properties within said Drainage Dis- 
trict, without any benefit whatsoever to 
the ridge lands. 


Complainants charge that the assess- 
ment of their said lands for such taxa- 
tion and the levy of the ad valorem tax 
thereon under said act, is in violation of 
the Fourteenth Amendment of the Con- 
stitution of the United States and of 
Section twelve of the Declaration of 
Rights of the Constitution of the State 
of Florida, prohibiting the taking of life, 
liberty or property, without due process 
of law. 

It is unquestionable that the ad valor- 
em tax assailed by the bill is of the kind 
and character known as a special or local 
assessment, that is a tax imposed upon 
property in the immediate vicinity of a 
local public improvement and laid with 
reference to the benefit such property 
derives from such tax. As the Supreme 
Court of this State has said, “the theory 
for special assessments for improve- 
ments is based upon the doctrine that 
the property against which the assess- 
ment is levied derives some special ben- 
efit from the local improvement.” A. 
C. L. RR. Co. v. Gainesville, 83 Fla. 275. 
The allegations of the bill of complaint, 

-admitted by the demurrer to be true, 


charge and show clearly that the real 


estate owned by the complainants and 
described by the bill, do not and can not 
derive and special benefit, directly or 
indirectly, from any system of drainage 
now in operation or in contemplation. 


Yet the tax has been directly author- 
ized and the Drainage District estab- 
lished by the Legislature of the State, 
which under the Constitution of the 
State and the United States may estab- 
lish a Drainage District, prescribe its 
boundaries and apportion the burden of 
paying for the improvement thereof by 
fixing the basis of assessment and of 
taxation. The Legislative determina- 
tion that lands will be benefitted by a 
public improvement for which it author- 
izes a special tax is ordinarily conclus- 
ive and its action in so doing can not 
be successfully assailed under either the 
Fourteenth Amendment of the Constitu- 
tion of the United States or the Twelfth 
Section of the Declaration of Rights of 
the Constitution of Florida, unless it is 
palpably arbitrary or discriminatory. 
Thomas v. Kansas City Southern R. Co. 
261 U. S. 481; 67 L. Ed. 758. But to 
justify a special assessment upon prop- 
erty to meet the cost of a public im- 
provement, the property upon which such 
assessment is imposed must be peculiar- 
ly and specially benefitted, otherwise 
the constitutional guarantee for the pro- 
tection of private property against ar- 
bitrary legislative power under the guise 
of taxation, would be seriously impaired 
if not entirely destroyed. 


In the case at bar, the bill in its 
allegation of facts, charges in substance 
that the tax assessment and levy as- 
sailed was made without reference to 
any benefit derived therefrom by com- 
plainants’ property, on account of the 
proposed drainage operations; but that 
such tax was imposed for the sole bene- 
fit of other property embraced within 
the Drainage District, and which would 
be benefitted by such proposed drainage. 

In the late case of A. C. L. R. Co. v. 
Lakeland, decided by the Supreme Court 
of this State, the doctrine is clearly an- 
nounced that in order for a special as- 
sessment for local improvements to be 
maintained it must be according to the 
special benefits which the particular par- 
eel receives; that in the matter of such 
assessments, if there are no benefits, 
then there can be no burdens imposed 


and that “the amount of money which 


may be raised by special assessment for 
a local improvement is limited by the 
actual benefits which accrue to the prop- 
erty affected thereby.” 

The Constitution of the State prohib- 
its the taking of private property for 
public use without just compensation, 
and this prohibition can only be avoided 
when there is compensation by an equiv- 
alent of benefits. When the benefits 
received by the improvement of land 
ceases to be an equivalent for the burden 
imposed by the assessment and levy, it 
is to that extent, a taking of private 
property for public use without just 
compensation and is therefore uncon- 
stitutional. 

The demurrer in this case admits the 
averments of facts to the effect that 
the property of the complainants so as- 
sessed is not benefitted, directly or in- 
directly, by the drainage of the Ever- 
glades proper, and therefore to impose 
a special assessment thereon for the 
sole benefit of other property is taking 
property without due process of law, 
and for public use without just compen- 
sation, and such an imposition, as is 
charged in the bill, is palpably arbitrary 
and discriminatory. 

It appearing that there is equity in 
the bill, it is unnecessary to pass upon 
the other points urged by the complain- 
ants attacking the constitutionality of 
the act as a whole, upon the grounds 
that it in effect imposes a bonded in- 
debtedness upon the state; that the title 
of the bill is insufficient and that the 
act provides that the credit of the State 
is unconstitutionally pledged or loaned 
to an individual, company, corporation 
or association. Therefore, the demurrer 
is overruled and defendants are required 
to file their answer or plea to the bill, 
on or before the rule day in February, 
A. D., 1928. 

The application for a temporary in- 
junction is denied without prejudice to 
the right of the complainants to renew 
their application on the filing of the 
answer, or in the event of any material 
damage in existing conditions relative 
to the matters charged in the bill. 

ORDERED, ADJUDGED AND DE- 
CREED at Chambers, at Quincy, Florida, 
this 14th day of December, A. D. 1927. 


E. C. LOVE, 
Judge. 
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“NOTES AND COMMENT 


ACTS OF GREAT BRITAIN ADOPTED 
AS THE LAWS OF FLORIDA 


Section 71 of the Revised General 
Statutes provides that the common and 
statute laws of England of a general and 
not a local nature, down to July 4, 1776, 
which are not inconsistent with the Con- 
stitution and laws of the United States 
or the State of Florida, are declared to be 
in force in Florida. This statutory 
adoption of the common law is merely 
declaratory, and the inclusion of the 
Statutes of England of a general nature 
has been construed by many Courts to 
be a part of the common law without ex- 
press statutory adoption. The question 
of whether or not a Statute of England 
is in force in the State of Florida is for 
the determination of the Courts, as no 
express statutory enumeration of such 
Acts has been made by the Legislature 
of Florida. . 


A listing and adoption of the general 
acts of Great Britain was contemplated 
by the Legislature at a very early date 
and the preliminary steps were taken 
with this end in view. At the adjourned 
session of the first General Assembly 
of Florida, held between November 17, 
1845, and December 9, 1845, the Legis- 
lature, by Chapter 45, provided that the 
Governor should appoint some fit and 
proper person to arrange a digest of the 
laws of this State, including substan- 
tially all acts and resolutions of the Ter- 
ritorial Legislature and laws passed by 
the State Legislature up to the date of 
revision together with an appendix con- 
taining the Constitutions of the United 
States and of Florida, and also the Eng- 
lish Statutes of Frauds and Relating to 
Habeas Corpus. Chapter 144 of the 1847 
session appropriated funds for the print- 
ing of Thompson’s Digest; and Chapter 
197 of the Acts of 1847 authorized the 
payment of Twenty-five Hundred Dol- 
lars ($2,500.00) to Judge Leslie A. 
Thompson for his services in preparing 
the Digest of the Laws of Florida under 
appointment by the Governor. This 
compilation is known to all Florida law- 
yers as Thompson’s Digest. 

The Act providing for the preparation 
of the Digest was approved by the Gov- 
ernor on December 10, 1845, and the fol- 
lowing Act, being Chapter 46 of the ad- 
journed session of 1845, was approved by 
the Governor on December 27, 1845, and 
provided for the compiling of the Stat- 
utes of Great Britain in force in the 
State, This chapter reads as follows: 


CHAPTER 46 (No, 19.) 


AN ACT concerning the Statutes of 
Great Britain, in force in this State. 
Section 1. Be it enacted by the Sen- 

ate and House of Representatives of the 
State of Florida in General Assembly 
convened, That his Excellency, the Gov- 
ernor, is hereby authorized to appoint 
some suitable person, to collect and ar- 
range, under appropriate heads, all the 
Statutes of Great Britain, of force in 
this State; and upon the completion of 
said work, and its approval by the Gov- 
ernor, after having been first submitted 
to the examination of three skilful and 
experienced members of the bar, he, the 
said Governor, shall contract for the 
publication of such a number of volumes, 
not exceeding three thousand, subject to 
the future disposition of the General As- 
sembly; and may issue his warrant upon 
the Treasury, in favor of said compiler, 
for such sum as he may deem reasonable 
and just. 

Though the Legislature authorized a 
compilation of British Acts, there does 
not appear to have been any further leg- 
islation on this subject. 

Many years after the passage of the 
chapter authorizing the publication of 
British Acts in force in Florida, the 
Clerk of the Supreme Court located 
among the files in the Supreme Court 
building, a list which was evidently pre- 
pared by Judge Leslie A. Thompson, and 
it is presumed that he was designated 
to prepare both the digest of Florida 
laws and also the compilation of British 
Statutes. There does not appear to have 
been any oficial approval of the list pre- 
pared, but from an historical standpoint 
this list is of. great interest to the Flor- 
ida lawyers. It was evidently compiled 
by Judge Thompson under designation 
of the Governor and contains the laws 
which Judge Thompson considered as 
adopted by Section 71 of the Revised 
General Statutes, which is a re-enact- 
ment of Section 1 of the Territorial Act 
of November 6, 1829. In the report of 
the committee to Governor Mosley with 
reference to Thompson’s Digest, the com- 
mittee stated that the English Statutes 
referred to in the Act authorizing 
Thompson’s Digest, were omitted from 
the Digest as such English Statutes 
would swell the work to a most incon- 
venient size: that the committee under- 
stood that all of the English Acts in 
force in Florida would be arranged and 
published in a separate work in conform- 
ity with the provisions of the Act con- 
cerning the Statutes of Great Britain in 
force in Florida, and that the latter Act 


must be construed to supersede the spec- 
ial provisions of the previous Act author- 
izing the inclusion of the two designated 
English Statutes. 

Very naturally, many of the Statutes 
listed by Judge Thompson have been 
modified or annulled by legislative act. 
However, the list offers a convenient 
method for locating British Acts of a 
general nature which must necessarily 
enter largely into our present day laws. 
The construction of these English Acts 
is also valuable in construing our Florida 
legislation dealing with the same sub- 
jects; and consideration of the construc- 
tion of such Acts by the English Courts 
is sometimes very helpful in determining 
the reason for modification or annull- 
ment by subsequent Florida legislation. 

The complete list as obtained from the 
Clerk of the Supreme Court in Talla- 
hassee is as follows: 


BRITISH STATUTES 

In force in Florida, as reported by 
—_ A. Thompson, under Act. Dec. 27, 
ACCOUNT 
13 Edw. 1, cap. 23. 

25 Edw. III, st. 5, ¢. 5. 
31 Edw. III, st, 1, ¢ 11. 
4 Anne Ch. 16, No. 27. 
ALIENS 

25 Edw. III, st. 2, No. 5. 
7 Anne cap. 5, No. 3. 

4 Geo. II, cap. 21. 

13 Geo. III, cap. 21. 
AMENDMENT & JEOFAIL 
14 Edw. III, st. 1, cap. 6. 
9 Hen. V, st. 1, cap. 4. 
4 Hen. VI, cap. 3. 

8 Hen. VI, cap. 12. 

8 Hen. VI, cap. 15. 

32 Hen. VIII, cap. 30. 

18 Eliz. cap, 14. 

27 Eliz. cap. 5, 

21 Jac. II, cap. 13. 

16 & 17 Car. II, cap. 8. 
4 Anne, cap. 16, omit Nos. 4 & 5, and 

from 7 to 24. 

5 Geo. I, cap. 13. 

Judge Thompson says that the Flori la 
statute of jeofails of Nov. 23, 1828 
(Thomp. Dig. 35) seems to have bcen 
founded on St. 32 Hen. VIII, cap, 39, 
and 18 Eliz. c, 14; and so far as it covics 
the enactments of the British statute 
the latter may be considered as sup-.- 
seded by it. 

APPRENTICE 
6 Geo. III, cap. 25. 
4th section not in force. 
See Florida statute Nov. 20, 1828, 
secs. 2 & 3. 
ATTORNEY & COUNSELLOR 
3 Edw. I, cap. 29. 
BIGAMY 
2 Jac. I, cap. 11, sec. 1 superseded by 
Florida statute Feb, 10, 1838, sec. 33. - 
BILL OF EXCEPTIONS 
13 Edw, I, cap. 31. 
__ Judge Thompson thinks that the Flor- 
ida statute is cumulative and does not 
supersede. 
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BILLS OF EXCHANGE & PROMIS- 
SORY NOTES 

9 &10 Will. III, cap. 17. 

3 &4 Anne, cap. 9. 
BURGLARY 
12 Anne, st. 1, cap. 7, sec. 3. 
CARRIERS 

7 Geo. II, cap. 15. 
CHAMPERTY 
3 Edw. I, cap. 25; cap, 49. 
28 Edw. I, st, 3, cap. 11. 
33 Edw. I, st. 3. 
CHARITABLE USES 
43 Eliz. cap. 4. 
9 Geo. II, cap. 36 
CHEATS 
33 Hen. VIII, cap. 1. 
30 Geo, II, cap. 24. 
21 Jac. I, cap. 26, 
CONSPIRACY 
33 Edw. I, st. 2. 
do st. 3. 

2 &3 Edw. VI, cap. 15. 
COSTS 
23 Hen. VIII, cap. 15. 
24 Hen. VIII, cap. 8. 
43 Eliz., cap, 6, 

4 Jac. I, cap. 3. 
22 & 23 Car. II, cap. 11. 

8 & 9 Will. ITI, cap. 11. 
DISTRESS 
51 Hen. III, st. 4. 

3 Edw. I, cap. 16. 
13 Edw. I, cap. 2; cap. 36; cap. 37. 
7 Hen. VIII, cap. 4. 
21 Hen. VIII, cap. 19. 
32 Hen. VIII, cap. 37. 
1&2P &M,, cap. 12. 
17 Car. II, cap. 7. 

2W & M,., sess. 1, cap. 5. 
8 Anne, cap. 14. 

4 Geo. II, cap. 28. 

11 Geo. II, cap. 19. 

52 Hen. III, cap. 1; cap. 4; cap. 15. 
DOWER & JOINTURE 

20 Hen. I, cap. 1. 
LIMITATION OF ACTIONS 
4 Anne, cap. 16, Nos. 16, 19. 
MAINTENANCE & BUYING & SELL- 
ING PRETENDED TITLES 
3 Edw. I, cap. 28. 

1 Edw. III, st. 2, cap. 14. 
20 Edw. III, cap, 4, 

1 Rich. II, cap. 4. 

1 Rich. II, cap. 9. 

32 Hen. VIII, cap. 9. 
MARRIAGE 

25 Hen. VIII, cap. 22. 

28 Hen. VIII, cap, 7, 

32 Hen. VIII, cap. 38. 

2 & 3 Edw. VI, cap. 23. 
15 Geo. II, cap. 30. 

3 Hen. VII, cap. 2. 
4&5 P. & M.,, cap. 8. 
MORTGAGE 

4&5 W. & M, cap. 16. 
7 Geo. II, cap. 20. 
MORTMAIN 

Magna Charta, cap. 36. 

7 Edw. I, st. 2. 

13 Edw. I, cap. 32; cap. 41. 
18 Edw. I, st. 1, Quia eet: cap. 3. 
15 Rich, Il, cap, 5. 

23 Hen. VIII, cap. 10. 

9 Geo. II, cap. 36. 
OFFICERS & OFFICES 

4 Hen. IV cap. 5. 

23 Hen. VI, cap. 9. 

5 & 6 Edw. VI, cap. 16. 

7 Jac, I, cap, 5. 

21 Jac. I, cap. 12. 

24 Geo. II, cap. 44. 


PARENT & CHILD 

43 Eliz. cap. 2, No. 7. 

13 Car. I, cap. 12, No. 19. 

11 & 12, Will. III, cap. 4, No. 7, 
1 Anne, st, 1, cap. 30. 


11 Hen. VII, cap. 2. 
PAWNS 
30 Geo. II, cap. 24, Nos. 4-13; No. 23. 
PERJURY 
25 Geo. II, cap, 11. 
PLEAS & PLEADING 

1 Hen. V, cap. 5 
27 Eliz. cap, 5. 

8 & 9 Will. III, cap. 11. 

4 Anne, cap. 16. 

4 Geo. II, cap. 26. 

6 Geo. II, cap, 14, Nos. 1-4 are omitted. 
POPULAR & QUI TAM ACTIONS 
4 Hen. VII, cap. 20 

18 Eliz,, cap. 5. 
31 Eliz., cap. 5. 
21 Jac. I, cap. 4. 
QUAKERS OATHS & AFFIRMATIONS 
7 & 8 Will. III, cap. 34. 

8 Geo. I, cap. "i 
22 Geo. Il, cap 

QUO WARRANTO MANDAMUS 
9 Anne, cap. 20. 

4&5, W. & M,, cap. 18. 
RAPE 

3 Edw. I, cap. 13. 

18 Eliz., cap. 7. 

REAL ACTIONS 

52 Hen. III, cap, 29. 

3 Edw. I, st. 1, cap. 40. 

6 Edw. I, cap. 1, cap. 6. 

18 Edw, ‘, st. 1, cap. 3. 

13 Edw. I, st. 1, cap 6: cap. 20; cap. 24; 

cap. 25; cap, 26. 

20 Edw. . st. 1; st. 3. 

34 Edw. I, st. 1. 

2 Edw. III, cap. 17. 

14 Edw. III, st, 1, cap. 18. 

25 Edw. III, st. 5, cap. 16, 

13 Rich. II, st. 1, cap. 17. 

4 Hen. IV, cap. 7. i 

8 Hen. VI, cap. 9. 

11 Hen. VI, cap. 2; cap. 3, 

21 Hen. VI, cap, 3. 

32 Hen. VIII, cap. 33. 

RIOTS 

2 Edw. III, cap. 3. 

34 Edw. III, cap. 1, No. 1. 

17 Rich. II, cap. 8, : 

13 Hen. IV, cap. 7. 

2 Hen V, st. 1, cap. 8. 

1 Geo. I, st. 2, cap. 5. 

SHERIFFS & GAOLERS 

13 Edw. 1, st. 1, cap. 39, 

28 Edw. 1, st. 3, cap. 16. 

4 Edw. III, cap, 10. 

14 Edw. III, st. 1, cap. 10. 

23 Hen. VI, cap. 9. 

3 Hen. VII, cap, 3. 

43 Eliz. cap. 6. 

11 & 12 Will. III, cap. 19. 

STOCK-J OBBING 

7 Geo. II, cap, 8. 

TRIAL 
13 Edw. I, st. 1, cap. 48. 

4 Anne, cap. 16, No. 8. 

3 Geo. II, cap, 25, Nos. 11, 12, 14. 
28 Edw. III, cap. 3 

2 Hen. IV, cap. 7. 

2 & 3 Edw, VI, cap. 24, beg. No. 4. 
2 Geo. II, cap. 21. 

14 Geo. II, cap. 17. 

25 Geo, II, cap. 37. 

12 Geo. III, cap. 20. 

USES 

1 Rich. III, cap. 1. 

27 Hen. VIII, cap. 10. 


4 Anne, cap, 16, No. 15. 
WASTE 
52 Hen. III, cap. 23. 

6 Edw. I, cap. 5; cap. 13, 
13 Edw. L st. 1, cap. 14; cap. 22. 
20 Edw. I, st. 2. 

11 Hen. VI, cap. 5. 

6 Anne, cap, 31, No. 6. 

14 Geo. III, cap, 78, No. 86. 
WILLS 

34 & 35 Hen. VIII, cap. 5, No. 14. 
29 Car. II, cap. 3. 

3 W & M.,, cap. 14. 

4 Anne, cap. 16. 

25 Geo. II, cap. 6, 

YEAR 

21 Hen. III, de anno. 

24 Geo, II, cap. 23. 

3 Edw. I, cap. 49. 

13 Edw. I, cap. 4. 

13 Edw. I, cap. 7; cap. 34. 
27 Hen. VIII, cap. 10. 
DURESS 
31 Hen. VI, cap. 9. 
ESTATES FOR ‘LIFE &c. 
20 Hen. III, cap. 2. 

4 Edw. I, cap. 6. 

6 Edw. I, cap. 3; cap. 7. 


9 Rich. II, cap. 3 
11 Hen. VII, cap. 20. 
81 Hen. VIII, cap. 1. 


32 Hen. VIII, cap, 34, 

19 Car. II, cap. 6. 

10 &11 Will. III, cap. 16. 
4 Anne, cap. 16 No. 21. 
6 Anne, cap. 18. 

EXECUTION 
13 Edw. I, cap. 18. 

In.3 Fla. 196 it is said that this chap- 
ter is not in force, but Judge Thompson 
says the point was not in question. 
138 Edw, I, cap, 45. 

32 Hen. VIII, cap. 5. 

16 & 17 Car. II, cap. 5. 

29 Car. II, cap. 3, No. 10. 

8 Anne, cap. 

EXECUTORS & ADMINISTRATORS 
13 Edw. I, st. 1, cap. 28. Account. 
4 Edw, III, cap, 7. Trespass. 
9 Edw. III, st. 1, cap. 3. 

25 Edw. III, st. 5, cap. 5. 

31 Edw. ITI, st. 1, cap. 11. 

21 Hen. VIII, cap. 5. 

32 Hen. VIII, cap. 37, 

43 Eliz, cap. 8. 

17 Car. II, cap. 8. 

22 & 23 Car. TL cap. 10. 

29 Car. II, cap. 3, Nos. 12-25. 
30 Car, I, st. 1, cap. 7. 

1 Jac. II, cap, 17. 

4&5 W. & M., cap. 24. 

14 Geo. II, cap. 20, beg. No. 9. 
FINES & RECOVERIES 
18 Edw. I, st. 4. 

27 Edw. I, st. 1, cap. 1, 

15 Edw. II, st, 4. 

34 Edw. III, cap. 16. 

5 Hen. IV, cap. 14. 

4 Hen. VII, cap. 24. 

27 Hen. VIII, cap. 36. 

1 Mary, sess, 2, cap. 7. 

14 Eliz., cap. 8, 

23 Eliz.., cap. 3. 

31 Eliz., cap. 2. 

14 Geo. II, cap. 20. 
FRAUDULENT 
50 Edw. III, cap. 

3 Hen. VI, cap 

Both baal superseded by the stat- 
utes of Elizabeth, 
GAMING. 

16 Car. II. cap. 7. 

9 Anne, cap. 14. 

18 Geo. II, cap. 34, No. 3. 
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GUARDIANS 

52 Hen. III, cap. 17. 

12 Car. II, cap. 24, No, 8. 

HABEAS CORPUS 

31 Car. II, cap, 2. 

HUE & CRY 

°3 Edw. I, cap. 9. 

13 Edw. I, cap. 9. 

IDIOTS & LUNATICS 

17 Edw. st. 1, cap. 9. 

4 Geo. II, cap. 10. 

17 Geo, II, cap. 5. 

INDICTMENT 

1 Hen. V, cap, 5. 

387 Hen. VIII, cap. 8. 
INFANT 

8 Edw. I, cap. 47. 

6 Edw. I, cap. 2. 

13 Edw. I, cap. 40. 

7 Anne, cap. 19. 

29 Geo. II, cap, 31. 
INQUEST OF OFFICE 
84 Edw. III, cap. 13. 
86 Edw. III, cap. 13. 

8 Hen. VI, cap. 16. 

23 Hen. VI, cap. 16. 

1 Hen. VIII, cap. 8. 

1 Hen. VIII, cap, 10. 

2 & 3 Edw. VI, cap. 8. No. 6 is the 
only section operative. Thompson 
says that.the Florida statute Nov. 
20, 1828, Nos. 42-45, provides no 
means of enforcing escheats. Should 
the administrator refuse or omit to 
do his duty, an inquest of office 
would be necessary to establish the 
lack of heirs and distributees. 

INSURANCE 
19 Geo. II, cap. 37. 
14 Geo. III, cap. 48. 
JUDGMENT 
17 Car. II, cap, 8. 
29 Car. II, cap. 3, Nos. 13, 14, 15. 
JURISDICTION CF ADMIRALTY 
13 Rich. II, st. 1, cap. 5. 

15 Rich. II, cap. 3. 

JURY & JURORS 

. I, st. 4. 

5 Edw. III, cap. 10, 

25 Edw. III, st. 5, cap. 3. 
34 Edw. III, cap. 8. 

88 Edw. III, st. 1, cap. 12. 
28 Edw. III, cap. 13. 

8 Hen. VI, cap, 29. 
LAND MEASURE 

31 Edw. I, st. 6. 


LARCENY 
21 Hen. VIII, cap. 7: cap. 11. 
3 W M., cap. 9. 


1 Anne, st. 2, cap. 9, only Nos. 1-2. 

5 Anne, cap. 31, 

4 Geo. I, cap, 11. 

25 Geo. II, cap. 36. 

LEASES & TERMS FOR YEARS 

21 Hen. VIII, cap. 15. 

382 Hen. VIII, cap. 28. 

4 Anne, cap. 16. 

4 Geo. II, cap. 28. 

11 Geo, II, cap. 19, Nos. 11, 12, 18, 14, 
15, 16, 17, 18, 

29 Geo. II, cap. 31. 

11 Geo. III, cap. 20. 


MUCH ADO ABOUT FEDERAL 
JUDGMENT LIENS 

By Wayne Gray, of the Orlando Bar 

There has recently been created a con- 
siderable stir relative to Federal liens 
and their territorial extent, since the 
late decision of the United States Su- 
preme Court in the case of Rhea vs. 


Smith, No. 199, rendered May 31st, 1927, 
reversing decision of the Missouri Su- 
preme Court, 272 S. W. 964. I believe 
a discussion of this matter as applied 
to the State of Florida will be of gen- 
eral interest. 


The Federal law pertaining to judg- 

ment liens of Federal courts may be 
said divisible into two periods, that time 
prior to August 1st, 1888, when such 
judgments operated as a result of nat- 
ural implication only, and that time after 
August ist, 1888, when they were liens 
under express statutory regulations. 
- Prior to August ist, 1888, Federal 
judgments were liens upon real estate 
throughout the entire territorial limits 
of the district in which they were rend- 
ered. Congress enacted on that date 
(U. S. Comp. St. 1916, See. 1606; 4 
Fed. Stat. Ann. 2nd Ed. Pg. 608) an 
act reading as follows: 

Section 1: “The judgments and de- 
crees rendered in a circuit or district 
court of the United States within any 
State, shall be liens on property through- 
out such State in the same manner and 
to the same extent and under the same 
conditions only as if such judgments 
and decrees had been rendered by a 
court of general jurisdiction of such 
State; Provided, that whenever the laws 
of any State require a judgment or de- 
cree of a State Court to be registered, 
recorded, docketed, indexed or any other 
thing to be done, in a particular manner, 
or in a certain office or county (or 
parish in the State of Louisiana) before 
a lien shall attach, this act shall be 
applicable therein whenever and only 
whenever the laws of such State shall 
authorize the judgments and decrees of 
the United States Courts to be regis- 
tered, recorded, docketed, indexed or 
otherwise conformed to the rules and 
requirements relating to the judgments 
and decrees of the courts of the State.” 

Section 2: “The Clerks of the sever- 
al courts of the United States shall pre- 
pare and keep in their respective offices 
complete and convenient indices and 
cross-indices of the judgment records 
of said courts, and such indices and 
cross-indices shall at all times be open 


_to inspection and examination of the 


public.” 


Section 3: “Nothing herein shall be 
construed to require the docketing of a 
judgment or decree of a United States 
court, or filing of a transcript thereof 
in any State office within any county 
(or parish in the State of Louisiana) 
in which the judgment or decree is rend- 
ered, in order that the judgment or de- 
cree may be a lien on any property 
within such County.” 

On March 2, 1895, Congress enacted 
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an amendment to the Third Section 
above by adding: “If the Clerk of the 
United States Court be required by law 
to have a permanent office and a judg- 
ment open at all times for public in- 
spection in such county or parish.” 

Later, two repealing acts, August 
17th, 1912 (37 St. L. 311 Ch. 300) and 
August 23rd, 1916 (39 St. L. 531, Ch. 
397), taking full effect January Ist, 
1917, struck out the whole Section three 
of the act as originally made and as 
amended, leaving today only the first 
two sections quoted for consideration 
and guidance. 


The State laws governing judgment 
liens, and those laws passed by States 
pursuant to the authority granted: by 
the federal law under consideration, are 
not uniform, and all present peculiar and 
special features in their various attempts 
to comply and conform with the federal 
act. It is quite clear that any State 
law designed to establish a mode or 
manner in which a federal judgment may 
become a lien, in counties other than 
the county of rendition, similar to the 
mode and manner prescribed for the ex- 
tension of the judgment lien of the 
courts of the State, is valid. But the 
great and all important problem in con- 
struing such a state statute is to de- 
termine whether or not it does in fact 
place federal and state judgment cred- 
itors on the same footing; whether or 
not the two classes of judgments are 
given -equal rights and privileges as 
provided expressly by the federal act. 

Let us next bring the matter nearer 
home by considering the gist of the de- 
cision on the old case of Doyle vs Wade, 
et al, 23 Fla. 90: 1 Sou. 516, wherein 
the Supreme Court of Florida construed 
the Statute of February 12th, 1834, Mc- 
Clellan’s Digest No. 2, Pg. 619. It was 
here distinctly held that federal judg- 
ments were liens throughout the juris- 
dictional limits of the district in which 
same were rendered, regardless of dock- 
eting, indexing, recording or filing in 
State offices of any counties. This law 
of 1834 is practically identical with the 
present law, Sections 2802 and 2803 
Revised Statutes of 1920. 


Section 2802: “Lien of Judgments In 
Counties where rendered: Every judg- 
ment (or decree in equity) which shall 
have been entered in any of the Circuit 
Courts of this State shall create a lien 
and be binding upon the real estate of 
the defendant in the County where rend- 
er 

Section 2803: In other Counties: Such 
judgments and decrees shal) create a 
lien upon the real estate of the defend- 
ants situated in any other County than 
the one where the same shall have been 
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rendered, when a certified transcript of 
said judgment or decree shall have been 
recorded in the county in which the real 
estate so sought to be bound is situate.” 


The Court held that the latter section 
did not apply to or effect judgments of 
the federal courts. We must assume 
therefore, from general law and reason, 
and in the absence of other definite de- 
cisions, that such a situation existed in 
this State until the enactment of Chap- 
ter 10166 (No. 144), Laws of Florida, 
1925, entitled: “An Act requiring the 
record of all judgments and Decrees in 
the Federal Courts of the State of Flor- 
ida to be recorded in the several Counties 
in the State of Florida in which property 
of the defendants is located before such 
Judgments or decrees shall attach as a 
lien thereon. 


Section 1: Judgments and Decrees 
recovered in the Federal courts in the 
State of Florida shall only create liens 
against the real estate of the defendant 
when a certified copy of such judgment 
or decree is recorded in the Foreign 
Judgment Docket of the county wherein 
the real estate of the defendant is situ- 
ated and sought to be bound by such 
judgment or decree. 

Section 2 and 3: 
fective clause. 

Approved June 3rd, 1925. 

Now for the application of reasoning 
to these various laws set forth. Does 
the Florida enactment above quoted al- 
low strict conformity, and require like 
acts of both State and Federal judg- 
ment creditors, or must it be held in- 
effectual and inoperative to accomplish 
the purpose intended? 


Repealing and ef- 


I believe it is recognized law in this 


State that a judgment becomes a lien 
in the county where rendered upon its 
rendition. It is noted that in Florida a 
State Court judgment is given effect 
when rendered and upon entry, docket- 
ing or indexing by the Clerk of the State 
court, in his office. In the 1925 Law, 
we have confronting us a statute which 
requireds the judgment of the federal 
court, even when rendered in that same 
County, to be RECORDED in the office 
of the Clerk of the State Court as well, 
before it may become a lien even in the 
county where rendered. That Law dis- 
tinctly says that it SHALL NOT be a 
lien until a certified copy of the judg- 
ment is recorded in any and every Coun- 
ty, without any exception. 


To my mind the inequality of the law 
as pertains to Federal judgments and 
as pertains to State judgments, is read- 
ily apparent. The State Court judgment 
is a lien in the County where rendered 
immediately upon its rendition and on 


docketing or filing in the Clerk’s office 
or entry in the minutes in the Court of 
rendition, while in order to obtain the 
same result, the Federal judgment cred- 
itor must first have his judgment en- 
tered and enrolled in the office of the 
Federal Clerk in the Court of rendition, 
then secure therefrom the necessary 
certified copy, and then have it RE- 
CORDED in the office of the Clerk of 
the State Court. 


It seems we have almost an identical 
ease in Lineker vs Dillon, 275 Fed. 460, 
wherein the United States Supreme 
Court held void a former California act 
which gave a State Court judgment 
creditor a lien upon docketing his judg- 
ment in the office of. the County Clerk, 
and in any other Cuonty from the time 
of filing transcript of the original dock- 
et entry with the recorder of the Coun- 
ty. But a Federal judgment creditor 
was required to file even in the county 
where rendered, a transcript of his judg- 
ment with the County Clerk and then 
with the recorder, and wait until it was 
indexed and recorded before his lien 
attached. Manifestly this act did not 
authorize an equality of rights, nor al- 
low equal conformity, but created a 
system different than applicable to State 
judgments to apply only to Federal 
judgments. 

It is my opinion that the Florida act 
today regarding federal judgment liens 
is void, ineffectual and inoperative, and 
that the courts will hold that a judg- 
ment lien in a federal court is still a lien 
throughout the district in which rend- 
ered, regardless of recording in other 
counties by transcript, within the dis- 
trict, and that this situation will exist 
until 1929, or later, if the 1925 act is 
not properly amended, or repealed and 
a proper one enacted. 


In conclusion I give due credit for 
many citations and thoughts to F. C. 
Hackman, of the Seattle Washington, 
Bar; Charles C. White of Cleveland, 
Ohio, and Edward F. Dougherty, of 
Omaha, Nebraska, contained in _ their 
timely articles on this subject as applied 
to other States, appearing in the Novem- 
ber issue of the Title News, publication 
of the American Title Association. 


This article is not intended to be au- 
thoritative, nor exhaustive. The sub- 
ject has been one of great interest par- 
ticularly among title men and abstract- 
ors, and was a topic of discussion at the 
convention of the Florida Title Associa- 
tion in Detroit, and should be of inter- 
est to every member of the Florida Bar. 

I hope this article will lead to further 
discussion of the pros and cons of the 
matter by far more able men than 
myself, 


(The above article was prepared by 
Mr. Gray prior to the publication of an 
article on a similar subject which ap- 
peared in the December Law Journal. 
Both articles reach similar conclusions. 
—Kditor). 


COURTESY 


An Address Before the Hillsborough 
County Bar Association 
By T. Paine Kelly 

One of the soundest and most em- 
phasized canons of rhetoric forbids the 
introduction of any address by an apol- 
ogy, and consequently I cannot offer 
apology for the fact that the paper which 
I have prepared for presentation to you 
today is as devoid of any subject or topic 
as it is perhaps of interest or enlight- 
ment. I trust that you may not expect 
of me a full return for the pleasure and 
benefit which we have all experienced 
from former occasions of this character, 
to the end that my embarrassment may 
not be increased by your disappointment. 

My own creative imagination having 
failed in its efforts to suggest a topic 
for presentation today, may I ask pardon 
for drawing upon the subjects of others, 
presented here upon like occasions. I 
have listened with a great deal of inter- 
est and enjoyment to a discussion, pre- 
sented from entirely opposite viewpoints, 
of various customs, systems, and oher 
means of administration of justice by 
which we are more or less governed in 
our daily efforts to perform our duties 
as we see them, and I have been struck 
with a realization of the fact, in all the 
various aspects in which the diverse 
views have been presented, that in one 
particular all those viewpoints are in 
accord, and that particular is the ques- 
tion of reform, improvement to the end 
of securing more equitable or just re- 
sults. The particular system to which 
I refer is that of trial by jury of which 
we have been pleased to hear a most 
eloquent criticism as well as a most logi- 
cal and forceful defense, and as a testi- 
monial to the effectiveness of these 
monthly meetings and the purpose for 
which they were arranged, that discus- 
sion, criticism and defense has, in-com- 
prehensible as it may seem to some of 
those present who have attempted to 
produce the same result, suggested a 
thought to my mind, or I might more 
properly say—a question—why is a re- 
form necessary in a system so. well 
founded and so universally’ acknowledged 
as that of trial by jury. There can be 
but two major reasons for the neces- 
sity of such a radical movement, the 
one, a want of merit or effectiveness in 
the system itself, the other, its failure 
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to properly or effectively function by 
reason of misadministration or abuse. 
Viewed from the standpoint of logic it 
would seem that the second of these 
two reasons is perhaps the more reas- 
onable of the two. Trial by jury as a 
part of our system of civil government 
has proven to be a most valuable institu- 
tion, to this I think we will unanimous- 
ly agree. There can be no question of 
its educational value and of its import- 
ance in giving to the citizenry a feeling 
of responsibility in that he is individual- 
ly called upon to perform a special pub- 
lic duty. Juries have played a most im- 
portant part in protecting popular rights 
against attempts of tyrannical exercise 
of goverrimental authority. The jury 
has become so much a part of our sys- 
tem of jurisprudence that it is like unto 
the vine which has so grown over the 
wall and become so entwined in its aper- 
tures and crevices that to tear down the 
vine is to destroy the wall itself. Is it 
not more likely then, more reasonable 
to conclude that whatever need there 
may be of reform with regard to this 
system is born of misadministration of 
the system rather than of a want of ef- 
fectiveness in the system itself. It is 
this conclusion which suggests to me 
the only topic of which this paper may 
boast, if it can be dignified so fas as to 
deserve a topic, and that is, the neces- 
sity for reform among ourselves, in the 
administration of all the various systems 
which make for the establishment and 
dispensing of justice. We, as lawyers, 
more than any other institution, are re- 
sponsible for the integrity and impar- 
tiality of the administration of justice. 
If we admit that its integrity is not 
maintained at the highest standard, that 
reform is necessary in order to estab- 
lish its impartiality, then before we at- 
tempt to reform its institutions, the 
various systems of which it is construct- 
ed, should we not first convince our- 
selves that whatever fault or failing lies 
with us has been corrected. No system 
whether of administration: of justice, or 
of any other character, is any stronger 
than the individual upon whom devolves 
the duty of carrying it into effect, and 
no institution whether judicial, govern- 
mental or of any other character can 
ever react a higher standard of success 
than the standard set by those who are 
responsible for its administration. I 
speak not only of the jury system, but 
of all systems making up the great in- 
stitution which we are sworn to main- 
tain, and to support and to defend. What 
reform then can we accomplish in our 
house. e 


The duties of lawyers are particularly 
peculiar to their profession. They may 


be said to be complex and to be arbi- 
trary, and yet if the dignity of the pro- 
fession is to be maintained and the suc- 
cess of the administration of justice is 
to be assured, they are imperative—they 
are also numerous—too numerous to be 
discussed in their entirety on any one 
occasion. Among the most important 
to my mind is one which is perhaps 
most often forgotten and it is to this one 
that I will confine my remarks, and that 
is professional courtesy—courtesy to- 
ward each other—courtesy toward the 
court—courtesy toward the jury—and 
courtesy toward witnesses. 


Of these four departments of the duty 
of courtesy, the most important perhaps 
is the first—Courtesy toward each other 
—for if strictly observed the other de- 
partments will, in a measure, take care 
of themselves. There is certainly with- 
out exception, no other profession in 
which courtesy among its members is 
more essential to successful! practice, 
than the law. Surrounded at all times 
by an atmosphere of controversy, of dif- 
ference of opinions, a major portion of 


_his work being to adjust differences, or 


to reach a common ground for negotia- 
tion, it is essential that there shall exist 
between fellow lawyers a high degree 
of amity and courtesy—it is due to each 
of us—and our duty to extend it and 
if there is any doubt, to over-extend it. 
Whatever controversy may exist it is 
well to remember at all times that the 


‘clients, not their lawyers, are the liti- 


gants, the controversy is theirs. How- 
ever bitter may be the feeling between 
them, it is their quarrel and should 
never be allowed to influence their coun- 
sel in their dealings with or their treat- 
ment of each other, or their treatment 
of the opposing litigant. Courtesy to 
each other goes even further than this 
for it demands protection of opposing 
counsel from unfair and unwarranted 
criticism by your client. ‘ 

How often have you heard opposing 
counsel maligned and unfairly criticised 
by your client because he represents the 
adverse litigant, branded perhaps as a 
rogue or a grand rascal, only because 
he has accepted employment by adverse 


‘interests. Courtesy to each other de- 


mands that such criticism be reproved 
and the position of opposing counsel 
explained that you defend him against 
such criticism when so unwarran.ed. 
Courtesy demands that all personalities 
between counsel be avoided, whether in 
the trial of a cause or in any other 
transaction. That any allusions before 
a jury to opposing counsel, not warrant- 
ed by the evidence or the arguments, be 
scrupulously avoided. Vituperative ar- 


raignment of counsel before a jury is a 


breach of courtesy, unpardonable. Ref- 
erences to his personal peculiarities like- 
wise a breach of courtesy, not only to 
him but also to the jury. 

In the matter of settling pleadings, 
agreements for continuances, extensions 
of time for preparing bills of exceptions, 
taking of testimony, crossing interro- 
gatories, all these and like matters are 
things which lawyers should adjust be- 
tween themselves, and of which they 
should be the’ judge. In such matters 
as these the client has not the right to 
demand that his counsel shall act under 
his dictation of that he shall do anything 
which may be contrary to his own sense 
of propriety. They are matters to be 
settled by the judgment of the lawyer 
not of the client, he and not his client 
has the right to judge whether the ex- 
tension of courtesy will result in harm 
or prejudice to the interest of the liti- 
gant. Of no small importance in mat- 
ters of this nature is the question of the 
taking and ‘opening of default judg- 
ments. They are in their very nature 
advantages to which litigants have not, 
in justice, a right, except in the adsence 


of a defense, meritorious in its nature., 


A client has not the right to insist upon 
the taking, nor to oppose the opening, 
of a default judgment,—he is not the 
judge of the propriety nor can the law- 
yer, with courtesy, refuse a request to 
surrender the advantage so gained at 
the dictation of his client, where its 
granting will not result in harm or prej- 
udice to his client’s interest. Courtesy 
demands that timely notice be extended 
to opposing counsel of the taking of all 
steps in a proceeding, whether the law 
requires such notice or not, to the end 
that no unfair advantage may be se- 
cured or that no right or defense to 
which a litigant is entitled may be de- 
nied, and perhaps most important of all, 
should lawyers be able to rely implicitly 
upon the undertakings, agreements or 
promises made each other. To avoid 
misunderstandings or lapse of memory, 
all agreements affecting in a material 
way the interests of clients should prob- 
ably be in writing, but there can be no 
greater or more  brevious’ breach of 
courtesy than to repudiate an agreement 
or stipulation or to avoid its terms be- 
cause it has not been reduced to writing. 
Professional courtesy demands that the 
utmost candor shall exist between coun- 
sel, and that the greates consideration 
be given each other in all dealings or 
transactions consistent with honor and 
propriety. 


COURTESY TOWARD THE COURT 
—Respect, fidelity, and loyalty perhaps 
define courtesy to the court. It is en- 


titled to our respect not alone toward 
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the judge but toward the office which 
he holds. 

Fidelity demands the utmost candor 
and fairness in the presentation of any 
matter to the court, which requires that 
we shall not knowingly misquote evi- 
dence, the contents of pleadings, testi- 
mony of a witness, language of a de- 
cision or the effect of a decision. That 
we shall not cite an authority in support 
of a doctrine which we know has been 
overruled or which is based upon an in- 
applicable statute. That we, in argu- 
ment, shall not assert facts fr which no 
proof has been offered, and that we 
shall not endeavor to introduce immater- 
ial evidence merely for the effect it may 
have upon the Court or upon the jury. 
Nor should we address to the court argu- 
ment upon a point which is not material 
to be determined. In other words our 
duty to the court is, to act in absolute 
candor and fairness to the end that we 
may assist him in every way to arrive 
at a just and correct judgment, whether 
favorable or unfavorable to our cause, 
rather than to attempt to mislead him 
into arriving at an improper one. 

Loyalty to the court demands that we 
protect it and defend it against all un- 
fair criticism. Judges by reason of 
their positions are not at all times free 
to defend themselves and their acts and 
by reason thereof entitled to receive our 
utmost support and untiring defense 
against unjust criticism. In cases where 
criticism or attack is warranted and just 
there is a proper tribunal before which 
grievances may be brought, but public 
criticism whether warranted or not, 
whether just or unjust, should be avoid- 
ed by us, holding as we do an office of 
trust and confidence toward the court. 

COURTESY TOWARD JURY: Jurors 
occupy a position in the system of ad- 
ministration of justice, which is not of 
their own making, nor are they ordinari- 
ly in that position thru preference. They, 
as we, being officers of the Court are 
entitled to the greatest consid¢ration 
at our hands. They are in a peculiar 
position. Their findings no matter what 
they may be will disappoint some one. 
Motives will be ascribed based upon that 
disappointment. Our duty lies in doing 
nothing, however inconsiderable it may 


appear, to place them in a position where 


wrong influences or wrong motives may 
be advanced as a reason for their verdict. 
Usually court officials are present to 
attend to their wants or their comforts. 
Courtesy to them demands that we 
should not make any inquiries concern- 
ing or any suggestions for their person- 
al comfort. Nor should any remarks be 
made in their presence expressing solici- 
tude for their comfort, or their personal 
convenience. In an abundance of cau- 
tion, that it may not appear that he has 
any personal interest or regard for a 
juror, counsel should avoid communicat- 


ing with him in any way during a trial, ~ 


even concerning matters 
with the case. 


COURTESY TO WITNESSES: Wit- 
nesses occupy a peculiar position and in 
a great many instances, a disadvanta- 
geous one. They attend under the man- 
date of the Court which they cannot 
ignore. Their presence at a trial for the 
purpose of disclosing facts is mandatory. 
When placed upon the stand they are 
particularly at the mercy of counsel and 
they are entitled, not only from a point 
of fairness but from a point of right, 
to every courtesy, every consideration 
and to all respect of counsel. There can 
hardly be anything more reprehensible 
that the practice of heckling a witness, 
which unfortunately is very often re- 
sorted to in an effort to secure from 
him testimony favorable to one side or 
the other of a litigated question. There 
is no one who is more familiar than the 
lawyer with the fact that testimony may 
be so perverted as to present an entirely 
opposite impression to the true one. 
There is no one who better knows that, 
with regard to material matters or ques- 
tions, men naturally differ in their opin- 
ions or their recollections, or their im- 
pressions. There can hardly be any- 
thing more unfair than to knowingly 
lead a witness or force him into an ad- 
mission by devious ways which is known 
to be contrary to the real and true facts. 
It is unfortunate that there are times 
when this practice is resorted to in the 
anxiety of counsel or his determination 
to present a matter so as to reflect his 
own or his client’s view point. Such a 
practice cannot be excused by the duty 
to represent with the greatest effective- 
ness the interests of our clients. It is 


true that one of our first duties is to 


disconnected 


give to our clients the benefit of every 
right and every protection to which he 
is entitled under the law, and to pre- 
sent every material fact, so that it may 
be considered in determining the ques- 
tion of our client’s rights, but even this 
duty cannot justify over-stepping the 
mark of courtesy toward opposing wit- 
nesses. Consideration for them is one 
of our highest duties and courtesy de- 
mands that we accord them all respect 
and every consideration which it is in 
our power to confer. It is just as repre- 
hensible to lead a witness by ingenious 
and devious ways into an admission 
which is not, in truth, a fact as it is to 
present wilful evidence which we know 
to be untrue or manufactured for the 
occasion. 

I fear that I have wearied you and 
yet Courtesy is but one of th many at- 
tributes which are necessary for us to 
have and to practice in order that we 
may assist in the administration of just- 
ice and that one but briefly and poorly 
expressed here. So that the field of re- 
form in our own house is practically 
unlimited in its scope and this is a re- 
form which we can only accomplish thru 
ourselves and our own endeavors. Other 
reforms in systems and rules, regula- 
tions of procedure and practice may be 
provided for by statute law, but the 
duty of the lawyer and his performance 
of it is enforceable only thru his own 
conscience and fidelity to his oath. 
There is no way in which courtesy can 
be legally enforced. In all our efforts 
of reform, the discouragement of which 
I by no means advocate, let us keep al- 
ways in mind, let us keep before us at 
all times, the thought that in order to 
accomplish such reforms as may be ne- 
cessary to better or make more effective 
conditions under which we work, that 
our own house should first be put, and 
at all times be kept, in as good order 
as is possible. 

I do not wish to be understood as sug- 
gesting that we do not all strive to live 
up to our duties and our responsibilities, 


but the thoughts expressed here have, 
as I have said, occurred to me as a re- 
sult of discussions which I have enjoyed 
on former occasions, and are offered not 
in an instructive spirit nor yet a critical 
one, but merely “Lest we forget.” 
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